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The recent notable decision of the Supreme 
Court of the United States in Primrose v. 
West. Union Tel. Co., 154 U. S. 1, sustain- 
ing the validity of the conditions contained 
in the telegraph blanks that to incur liability 
for failure the message must be re- 
peated at additional cost (a decision 
which has overruled or will probably lead to 
the overruling of many cases in the State 
courts) which have imposed a stricter liability 
upon such companies) has been followed by 
the decision of the Supreme Court of Michi- 
gan in Birkett v. Western Union Tel. Co., 61 
N. W. Rep. 545, holding that where the 
writer of the message has accepted that con- 
dition by signing his message on such a blank 
he cannot recover on the ground that the de- 
lay would have occurred even if the message 
had been repeated ; so that failure to repeat 
is fatal even though it had no relation to the 
company’s delay in delivering. 





The present aspect of what is known as the 
South Carolina registration cases is interest- 
ing. It will be recalled that United States 
Judge Goff, in April last, made permanent 
an injunction against the enforcement of the 
South Carolina election and registration laws, 
upon the ground that they were unconstitu- 
tional. His decision was reversed subse- 
quently by the Circuit Court of Appeals, but 
that court, which had disposed of the appeal 
taken from Judge Goff’s decision with great 
promptness, did not hand down an extended 
opinion upon the questions of law involved, 
probably from lack of time. Judge Goff, in 
obedience to the decree of the higher court, 
now hands down an opinion, dismissing com- 
plainant’s bill for an injunction, and stating 
that he feels himself bound by the decision of 
the Court of Appeals to make this decision but 
he does not conceal the fact that he believes 
it to be erroneous. The appellate court held 
that the plaintiffs although deprived of their 
tights as citizens of the United States and of 
the State of South Carolina, had an adequate 
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remedy at law and that a bill in equity would 
therefore not lie. Judge Goff expresses his 
regret that the character of the remedy at 
law was not indicated, forhe says that he can- 
not find any. But he goes further and takes 
the position that as the United States courts 
are established for the purpose of determin- 
ing controversies arising from conflicting pro- 
visions of State and federal constitutions and 
enactments they should not so limit their ac- 
tion as to make it ‘useless. He will not, he 
says, concede that it is proper to close the 
doors of the courts of the United States to 
those citizens, who are complaining that they 
are deprived by the States of the rights and 
privileges guaranteed to them by the constitu- 
tion of the United States, and to advise them 
they must seek the jurisdiction of the courts 
of the States for relief from outrages im- 
posed by the unconstitutional enactments of 
such States. In his judgment such cases, 
under the rules distinguishing equity and 
law cases applicable to the courts of the 
United States, should be especially heard on 
the equity side of such courts, for the reason 
that said courts are, among other things, es- 
tablished to determine controversies involv- 
ing conflicts between State and federal con- 
stitutions and enactments, and for the fur- 
ther reason that in such cases there is no full 
and adequate remedy at law, for it has been 
repeatedly held by the courts of the United 
States that equity will interfere when the in- 
jury complained of is such that it cannot be 
fairly compensated for by damages, or if it is 
continuing or permanent in character. 

It is vain for a court to say that there is 
an adequate remedy at law when the injury 
will be completed before the remedy can be 
applied and when it is of an irreparable char- 
acter. Between the decisions of the Supreme 
Court of South Carolina holding that it can- 
not interfere with the registration act, and 
that of the United State Appellate Court, 
many Citizens will undoubtedly be deprived 
of the suffrage. To say that they have their 
actions for damages is no. sufficient reply to 
their complaints. It is the free exercise of 
the right that they demand, not compensa- 
tion for being deprived of it. But as the 
case is likely to come before the Supreme 
Court of the United States we shall doubt- 
less in time, have a final adjudication upon 
the important principles involved. 
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NOTES OF RECENT DECISIONS. 


NEGLIGENCE—EstTopPeL To Claim DAMAGES 
—PresumptTion.—In Judson v. Giant Powder 
Co., 40 Pac. Rep. 1020, the Supreme Court 
of California decides that the fact that a per- 
son sold the land adjoining his own for a dy- 
namite factory will not preclude him from 
suing for injuries to his own land, and the 
improvements thereon, caused by an explo- 
sion in the factory, resulting from the negli- 
gent handling of an explosive necessary for 
the manufacture of dynamite ; thata presump- 
tion of negligence arises from the fact of an 
explosion in a dynamite manufactory, where 
there is evidence that, if dynamite is care- 
fully handled, it will not explode, and that 
in an action for damages caused by the explo- 
sion of nitro-glycerine in a dynamite manu- 
factory, expert evidence that, if the manu- 
facturing and handling of dynamite is 
properly carried on, an explosion will not oc- 
cur, is admissible. The court says upon the 
subject of presumption of negligence: 


It is contended that respondents offered no evidence 
tending to show that the explosion of the nitro-glycer- 
ine factory was occasioned by the negligence of ap- 
pellant, and this contention brings us to the consider- 
ation of a most important principle of law. In addi- 
tion to the fact of an explosion being established, the 
respondent offered expert testimony, to the effect 
that if the factory was properly conducted, and the 
employees careful during the process of manufactur- 
ing, an explosion would not occur. For the present 
we lay aside the evidence of the experts, and meet 
squarely and directly the question presented: Does 
the proof of the explosion draw with it a presumption 
of negligence sufficient to establish a prima facie case 
for arecovery? While the cases are not in entire ac- 
cord in holding that a presumption of negligence 
arises from the fact of the explosion, still they largely 
preponderate upon that side, and we think but few 
well-considered cases can be found looking the other 
way. All courts agree that, where contractual rela- 
tion exist between the parties, asin cases of common 
carriers, proof of the accident carries with it the pre- 
sumption of negligence, and makes a prima facie case. 
This propusition is elementary and uncontradicted. 
Therefore the citation of authority is unnecessary. 
Yet we know of no sound reason, and have found 
none stated in the books, why this principle of pre- 
sumptions should be applicable to cases involving 
contractual relations, and inapplicable to cases where 
no contractual relations exist. It is intimated in 
some Indiana case that the presumption arises upon 
proof of the accident by reason of the carrier’s con- 
tract to safely deliver the passenger at his destina- 
tion, but there is no such contract. The carrier is 
not an insurer of his passengers. If he were, this 
presumption of negligence arising from the accident, 
aside from the act of God, would be conclusive and 
irrebutable; but such is not the fact, for it is only prima 
facie and always disputable. As was well said by the 
court in Rose v. Transportation Co,, 11 Fed. Rep. 438: 





“Undoubtedly, the presumption has been more fre. 
quently applied in cases against carriers of passep- 
gers than in any other class, but there is no founda- 
tion in authority or reason for any such limitation of 
the rule of evidence. The presumption originates 
from the nature of the act, not from the nature 
of the relations between the parties.” The 
carrier’s contract with his passenger is simply to ex- 
ercise a certain degree of care in his transportation, 
It is a duty which the law enjoins upon him; but the 
law also enjoins the duty upon this appellant and all 
others, in the conduct of their business, to exercise 
a certain degree of care towards this respondent and 
all mankind. The duty which the law enjoins in the 
two cases only differs in the degree of care to be ex- 
ercised. The principle of law involved is wholly the 
same; and, as has been said, the reason of the rule is 
not found in the relations existing between the party 
injuring and the party injured. The presumption 
arises from the inherent nature and character of the 
act causing the injury. Presumptions arise from the 
doctrine of probabilities. The future is measured 
and weighed by the past, and presumptions are 
created from the experience of the past. What has 
happened in the past, under the same conditions will 
probably happen in the future, and ordinary and 
probable results will be presumed to take place until 
the contrary is shown. Based upon the foregoing 
principles, a rule of law has been formulated, bear- 
ing upon a certain class of cases, where damages 
either to person or property form the foundation of 
the action. This rule is well declared in Shearman 
and Redfield on Negligence (section 60): “Whena 
thing which causes injury is shown to be under the 
management of the defendant, and the accident is 
such as in the ordinary course of things does not hap- 
pen if those who have the management use proper 
care, it affords reasonable evidence, in the absence of 
explanation by the defendant, that the accident arose 
from the want of care.’”? Tested by this rule, no 
question of contractual relation could ever form an 
element in the case. With the same reason it might 
as well be said that cases of contract were excluded 
from the effect of the rule, as that cases of pure tort 
were excluded; but, upon the contrary, it is plainly 
evident that both classes of actions come equally 
within its provisions. In speaking to this question, 
itis said in Cooley on Torts (page 799): ‘The rule 
applied tojcarriers of passengers is not a special rule 
to govern only their conduct, but isa general rule 
which may be applied wherever the circumstances 
impose upon one party alone the obligation of special 
care.” The author then cites the case of a house- 
holder engaged in repairing his roof. A piece of 
slate falls therefrom, and injures a traveler upon the 
street. He then says: “True, the act of God, or 
some excusable accident, may have caused the slate 
to fall, but the explanation should come from the 
party charged with the special duty of protection.” 
The important question here involved, and the 
want of harmony in the decisions of courts bearing 
upon it, seem to demand a citation somewhat in de- 
tail of the many authorities which hold against appel- 
lant’s views of the law. In England the authorities 
are in entire accord. Plaintiff was passing along % 
highway, under a railroad bridge, when a brick used 
in the construction of the bridge fell and injured him. 
Negligence in the railroad was presumed. Kearney 
v. Railway Co., L. R. 5Q. B. 411. A barrel of flour 
rolled out of the window of a warehuuse, injuring % 
person passing along the street. Negligence in the 
warehouseman was presumed, Byrne v. Boadle, 2 
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Hurl. & C. 722. The same rule was declared upon a 
similar state of facts in Scott v. Dock Co., 3 Hurl. & 
¢. 596; likewise in Briggs v. Oliver, 4 Hurl. & C. 403. 
The explosion of a boiler of a steamboat is pruma facie 
evidence of negligence. Posey v. Scoville, 10 Fed. 
Rep. 140; Rose v. Transportation Co., 11 Fed. Rep. 
438; Grimsley v. Hawkins, 46 Fed. Rep. 400» 
In the Rose Case it is said: ‘In the present 
ease the boiler which exploded was in the control 
of the employees of the defendant. As boilers do not 
usually explode when they are inasafe condition 
and are properly managed, the inference that this 
boiler was not in a safe condition, or was not properly 
managed, was justifiable.’ The same general prin- 
ciple is declared in Cumming v. Furnace Co., 60 Wis. 
603, 18 N. W. Rep. 742, and 20 N. W. Rep. 665; Mul- 
cairns v. City of Janesville, 67 Wis. 24,29 N. W. Rep. 
565; Kirst y. Railroad Co., 46 Wis. 489,1 N. W. Rep. 
89; Thomas v. Telegraph Co., 100 Mass. 156; Howser 
y. Railroad Co. (Md.), 30 Atl. Rep. 906. In the case 
of Dixon v. Pluns, 98 Cal. 385, 33 Pac. Rep. 268 (a case 
which in its facts is an exact photograph of one of the 
New York cases hereafter cited), a chisel, used by a 
workman upon a building, fell upon and injured a 
girl while passing upon the street below. It was held 
that a prima facie case of negligence was established, 
and that the rule as declared in section 60 of Shear- 
man and Redfield on Negligence was sound law and 
controlling. 

While there is some discord existing in the New 
York authorities as to the true doctrine upon this 
question, still they are largely in line with the cases we 
have above cited. Mullen v. St. John, 57 N. Y. 567, is 
aleading case upon the question, and, while it has 
been vigorously assaulted at various time during the 
past 20 years, it still stands as a declaration of law by 
the courts of that State, not weakened and mutilated 
by such assaults, but rather strengthened and un- 
seathed. In Cahalinv. Cochran, 1 N. Y. St. Rep. 583, 
negligence was inferred from the fact of a chisel fall- 
ing from a building where workmen were engaged, 
and striking plaintiff when walking upon the street. 
A case to the same effect is Goll v. Railway Co. (Super. 
N. Y.)5.N. Y. Supp. 185. Mullen vy. St. Johnis ex- 
pressly approved, and the doctrine for which we are 
here contending ratified to its full limits, in the very 
recent case of Volkmar vy. Railway Co., 134 N. Y. 418, 
$1 N. E. Rep. 870. 

As supporting a contrary doctrine, one of the lead- 
ing cases is Young v. Bransford, 12 Lea, 232. Yetin 
the report of that case we find the following language: 
“At the same time, the fact that there was an explo- 
sion, which is not an ordinary incident of the use of a 
steam boiler, ought to have some weight, inasmuch as 
itmay be out of the power of the aggrieved party in 
some instances to prove any more. The reasonable 
tule would seem to be that laid down by Judge Wal- 
lace: “That fromthe mere fact of an explosion it is 
competent for the jury to infer, as a proposition of 
fact, that there was some negligence in the manage- 
ment of the boiler, or some defect in its condition.’ ” 
Another cuse is Huff v. Austin, 46 Ohio St. 886, 21 N. 
E. Rep. 864, a case which relies for support in part 
upon Losee v. Buchanan, 51 N. Y. 476. Yet in Mullen 
y. St. John, the Losee Case was expressly held to be 
notin point by reason of the presence of other evi- 
dence. Cosulich y. Oil Co., 122 N. Y. 118, 25N. E. 
Rep. 259, is the latest authority to which our atten- 
tion has been directed holding these views. It cites 
the Tennessee and Ohio cases, and also relies, as do 
other of these cases, upon a general statement, found 
in Thompson on Negligence (page 1,227), namely: 





“But is believed that it is never true, except in con- 
tractual relations, that the proof of the mere fact that 
the accident happened to the plaintiff, without more, 
will amount to evidence of negligence on the part of 
the defendant.”’ The case cited by Mr. Thompson in 
no way supports this text if the text is to be construed 
as the Cosulich Case seems to construe it, and the 
learned author’s illustrations, which immediately fol- 
low conclusively indicate that, in making the statement 
quoted, he never contemplated for it in any such con- 
struction as the New York court seems to give it. This 
is doubly apparent when we see that upon the same 
page he indorses the doctrine of Byrne v. Boadle, 
supra. Indeed, the author prefaces his whole discus- 
sion of the question of res ipsa loquitur by a report in 
full of the celebrated case of Kearney v. Railway Co., 
supra, the doctrine of which he fully indorses, and 
which in no sense was a case of contractual relation. 
Beyond all this, the Volkmar case, already cited, isa 
later expression emanating from the New York court, 
and earlier cases coming from the same source, if op- 
posed to the doctrine there declared, must give way. 

There is another class of cases in all essentials fully 
supporting our views upon this question of negli- 
gence. These cases arise in the destruction of prop- 
erty caused by fire escaping from locomotive engines, 
and, while there is some conflict in the authorities as 
to the true rule, it is said in Shearman and Redfield 
on Negligence (section 676): ‘*‘The decided weight 
of authority and of reason is in favor of holding that, 
the origin of the fire being fixed upon the railroad 
company, it is presumptively chargeable with negli- 
gence, and must assume the burden of proving that it 
had used all those precautions for confining sparks 
and cinders (as the case may be) which have been al- 
ready mentioned as necessary. This is the common 
law of England, and the same rule has been followed 
in New York, Maryland,” etc., citing many other 
States. While we have not d d it ry to 
verify the correctness of the statement of the authors 
as toall the States mentioned, we do say there are 
numberless cases supporting the text. See Piggot v. 
Railway Co., 3C. B. 229; Railroad Co. v. Reese, 85 
Ala. 497, 5 South. Rep. 283; Spaulding v. Railway Co., 
30 Wis. 110,—citing many cases. 

In this State the question has never been directly 
passed upon as to whether or not negligence will be 
presumed from the fact of sparks escaping from a 
locomotive engine, and the destruction of grain fields 
resulting therefrom. In Butcher v. Railroad Co., 67 
Cal. 518, 8 Pac. Rep. 174, the doctrine is inferentially 
favored, although in that case the plaintiff placed an 
expert witness upon the stand, who testified that ‘‘a 
perfect engine, properly equipped and properly run, 
will not ordinarily throw out sparks sufficient to start 
a fire.’’ This line of evidence was also held sufficient 
to establish a prima facie case of negligence in Hull 
v. Railroad Co., 14 Cal. 387, and Henry vy. Railroad 
Co., 50 Cal. 176. For our purpose it is not necessary 
to enter into a prolonged investigation to determine 
why this evidence of the expert strengthened plaint- 
iff’s case. But, taking the converse of the proposi- 
tion, let us assume that defendant’s engine was a per- 
fect engine, properly equipped and properly run, and 
that, notwithstanding such conditions, it would ordi- 
narily when in use throw out sparks of fire, leaving in 
its wake, as it passed through the country, property 
destroyed and possibly lives lost. Certainly, this 
could hardly betolerated inlaw. Hence we fail to 
fully appreciate the importance of this line of evi- 
dence. Such conduct upon the part of a railroad 
company would render it guilty of the commission of 
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a@ nuisance, and liable in damages for property de- 
stroyed. Certainly, itis no answer to sucha condi- 
tion of things to say that the legislative grant to the 
corporation to do business with the aid of steam loco- 
motives carries with it the right to destroy the prop- 
erty of adjoining owners; but, rather, we must assume 
that the grant was made only after a priuvr determina- 
tion by the same legislative power that a perfect loco- 
motive engine, properly equipped and properly run, 
will not ordinarily throw out sufficient sparks to de- 
stroy adjoining property. It is only upon such a 
theory that the right to do business by the use of this 
character of implement was ever granted; and hence 
we again say that it may be considered doubtful if 
this class of evidence strengthens the plaintiff’s case; 
for it is but proving, as a fact, something of which the 
courts and possibly all the world take full notice. 





SHerirrs—Levy or ExecuTion—Powers 
or Succressor.—In Lewis v. Bartlett, 40 Pac. 
Rep. 934, decided by the Supreme Court of 
Washington, it was held that service of execu- 
tion on land commenced by a sheriff may be 
completed by his successor by asale and 
conveyance of the land, without issuance to 
him of a writ of venditioni exponas. The 
court says: 


The only reason suggested why the order of con- 
firmation should not have been made is that the 
sheriff who succeeded the one to whom the execution 
had been delivered could not rightfully make the sale 
thereunder. The question as to whether or not a 
sheriff can complete the service of an execution 
which has been begun by his predecessor has been 
often before the courts, and the decisions thereon 
cannot be harmonized. In England much formality 
was required in the transfer of the office by a she. ff 
to his successor; and, under such practice, it was held 
by most of the courts that, until he had been relieved 
of the duties of the office by a transfer thus formally 
made, he was liable for the proper transaction of the 
business relating thereto, and on that account it was 
held that process in his hands should be executed by 
him rather than by his successor, even although his 
term of office had expired. In this country the prac- 
tice of thus formally transferring the office of sheriff 
has never prevailed. Upon the expiration of his term 
and the qualification of his successor, such successor 
becomes entitled to all the emoluments of the office, 
and upon him is cast the burden of the discharge of 
its duties, excepting so far as from the necessities of 
the case they should be performed by his predecessor. 
Process under our practice is rightfully directed to 
the sheriff of the proper county, and it is not necessary 
that the person holding such office should be named 
therein. It would seem to follow, as a logical con- 
clusion, that whoever was for the time being in 
possession of the office should execute process di- 
rected thereto; and that if, after process had been so 
directed, the person in possession of the office should 
change, the command thereof would apply to the one 
who had succeeded to the office, rather than to one 
who had been removed therefrom. The sheriff’s 
duties, extraordinary excepted, should be held to 
have ended with the expiration of his term. 

Most, if not all, of the courts, have decided that the 
levy of an execution upon personal property gave the 
officer making the levy a special property therein, 





— 


and for that reason it has been held by such courts 
that it was his duty to complete the service of an ex. 
ecution so levied, if necessary, after the expiration of 
his term. If the officer who levies an execution op 
personal property acquires a special title thereto, 
such fact may furnish reason for the holding that he 
should complete the service after the expiration of 
his term, but it does not follow that he should be re. 
quired to complete the service of an execution go 
levied upon real estate. By the levy the title to the 
real estate is not transferred, and there is no good 
reason why, after such levy, the successor of the one 
who has made it cannot as well complete the service 
by the sale of the property and the return of the ex. 
ecution as to have the same acts done by his prede- 
cessor in office; and, since the one who is in the act. 
ual possession of the office can best be held responsi- 
ble for the proper discharge of its duties, the in. 
terests of all concerned would be best subserved by 
holding that he should complete the service of the 
execution which has been levied upon real estate. It 
may be conceded that, taking the cases, old and new, 
the greater number support the doztrine that the 
sheriff who made the levy should complete the service 
of the execution; but a large number of courts of the 
highest standing have come to the contrary conclu- 
sion, and have held in accordance with the above 
suggestions; and as such holding will, in our opinion, 
lead to less confusion than the other, we are satis 
fied to follow it. Freeman on Executinns (section 62) 
lays down the rule that, where the levy is upon real 
estate, the successor in office may complete the sery- 
ice of the execution, and that his authority to doso 
is not by virtue of any writ of venditioni exponas 
which may be directed to him, but is derived from 
the execution directed to his predecessor in office. 
At the close of said section, this learned author makes 
use of the following language: ‘The better opinion 
is that, if a levy be made upon real estate, the officer 
levying the writ may, after the expiration of his term, 
complete the execution of the writ by a sale and con- 
veyance, but that his powers in this respect are con- 
current with those of his successor in office, and, 
therefore, that the venditiont exponas may properly 
be issued to and executed by either.” The latter 
clause of the above quotation would seem to indicate 
that it was necessary that this writ should be directed 
to the successor in office to authorize him to make the 
sale; but, when what is therein stated is taken in con- 
nection with the rest of the section, it will be seen 
that such writ only issues for the purpose of compel- 
ling the sheriff to do that which he would otherwise 
have the power to do. In the case of Lashey y. 
Gardner, 3 Watts & S. 314, this question was passed 
upon by the Supreme Court of Pennsylvania; and, 
after a full consideration of the practice in England 
and in this country, that learned court came to the 
conclusion that the successor in office could properly 
complete the service of the execution. To the same 
effect are Bellingall vy. Duncan, 3 Gilman, 477; Bank 
y. Beatty, 3 Sneed, 305; Clark v. Sawyer, 48 Cal. 183; 
Holmes v. McIndoe, 20 Wis. 689; Kane vy. McCown, 5) 
Mo. 181. These cases furnish authority upon which 
we feel authorized to decide the question. Many of 
the courts which have held to the contrary were of 
the opinion that it would have been better if the prac 
tice had been for the new sheriff to complete the ex 
ecution of the writ, and only founded their decisions 
to the contrary upona practice which had grown Up 
under the rule in England, in the States in which the 
decisions were made, or in those from which thelr 
practice was largely derived. Many cases of this kind 
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could be cited, but we call attention to only one as 
furnishing sufficient illustration of the opinion of 
such courts. See Fowble v. Rayberg, 4 Ohio, 45. We 
feel the more ready to adopt this rule for the reason 
that to our mind the practice in England should have 
little or no weight in determining the practice here 
upon sales of real estate, for the reason that in England 
only personal property could be sold on execution. 
In our opinion, the superior court adopted the rule 
which best accords with reason, and is sufficiently 
supported by authority. Judgment affirmed. 





SraTUTE oF Fraups—PRomIsE TO ANSWER 
yor Dest oF ANOTHER.—In Spear v. Farm- 
ers’ & Mechanics’ Bank, 41 N. E. Rep. 164, 
it was held by the Supreme Court of Illinois 
that an agreement between two creditors of 
acommon debtor that each will share the 
loss, if any, which the other sustains on his 
claim against such debtor, is a ‘‘promise to 
answer for the debt, default or miscarriage 
of another person,’’ within the statute of 
fraud. The court said: 


The principal question presented for consideration 
is whether the alleged agreement between Spear and 
the bank, as alleged in the bill, is within that provis- 
ion of the statute of frauds and perjuries, ‘that no 
action shall be brought whereby to charge 


defendants upon any specia] promise to answer for 
the debt, default or miscarriage of another person,” 
unless the promise be in writing, and signed by the 


person to be charged. The determination of this 
question is dependent on whether the agreement is an 
original and independent one, or whether collateral 
to the agreement of another person, whereby the 
promise is to answer for the debt or default of that 
other. Inthe first case, it is not within the statute; 
in the second, it is Eddy v. Roberts, 17 Ill. 505; Res- 
seter v. Waterman, 151 Ill. 169, 837 N. E. Rep. 875. 
The question whether an agreement is an original and 
independent one is often attendant with much diffi- 
culty in its determination. In this case Thompson & 
McLean were primarily liable, and the principal 
debtors, and, ifthe agreement was made as claimed, 
their liability was in no manner changed thereby. By 
their discharge of their indebtedness, neither party to 
the agreement would have had to pay any sum to the 
other, even if the agreement had been in writing, and 
asufficient consideration for the promise of each to 
the other. The promise, if any was made by the bank, 
was acollateral promise. There was no change in the 
original indebtedness, the original debtors remaining 
liable to the original creditors, precisely the same as 
when the indebtedness was originally contracted. 
Spear had no lien of any kind, and gave up and 
yielded no right he had against the debtors, but, as he 


says, he orally undertook to share with the bank its 


loss, if any, on the $2,000 note, and the bank, as Spear 
Says, undertook orally to share with Spear any loss he 
might have by reason of his being security for debt- 
ors; that is, the promise of each was a collateral un- 
dertaking to be answerable for the debt of Thompson 
& McLean, and Johnson, Thompson & McLean, if 
Thompson & McLean should make default in pay- 
ment. Such a contract is within the statute. 

Itis urged that the promise of the bank president 
Was founded upon a new and independent considera- 
tion moving from appellee to appellant, by the agree- 





ment that each should share the loss jointly sustained, 
and each should delay action untila certain fixed 
time, and then to take action only upon consultation 
with the other, and that this promise was for the 
mutual alvantage of the contracting parties. The 
promise to share the loss is the material thing prom- 
ised, and that promise was collateral to the debt of 
Thompson & McLean to each of the parties; and, if it 
be admitted that the consideration of the promise of 
one tothe other is sufficient as a consideration, still 
the requirement of the statute that the agreement 
shall be in writing is not complied with, and the 
promise would stillbe void. Eddy v. Roberts, supra. 








HOW JURISDICTION MAY BE ACQUIRED 
IN A STATE COURT OVER A FOREIGN 
CORPORATION, AND WHAT IS THE EF- 
FECT OF A JUDGMENT RENDERED 
AGAINST SUCH A CORPORATION BY 
DEFAULT. 


That ‘‘no person shall be deprived of prop- 
erty without due process of law,’’ is an eter- 
nal principle of common justice so deeply 
imbued in the blood of the Anglo Saxon race 
that they embodied it in the earliest statute,’ 
which was wrested, sword in hand, from an 
unwilling monarch; and so important has it 
proved in the experience of the race that it 
has been incorporated into the Constitution 
of the United States, and into the constitution 
of every State in the Union.? 

Inseparable from this great principle is the 
notion of jurisdiction. That a court may try 
a cause, necessarily predicates its right to try 
it. Wherever, therefore, a record of a judg- 
ment in any court is offered in another, the 
jurisdiction of the court rendering it is open 
for inquiry; and if it may be shown that such 
court exercised a right over property not 
within reach of its process, or over persons 
not bound by their allegiance to respond, 
such judgment is utterly invalid and without 
credit. This was the principle among the 
States before the adoption of the constitution 
in 1790; and the provisions of that instru- 
ment providing that ‘‘full faith and credit be 
given to decisions of sister States’’ did not 
change it, and neither legislative enactment 
or the assumption of such power by any court 
can render such a judgment conclusive; for 
by so doing they would declare a new rule 

1 Magna Char ta, Ch. XXTX. 

2 U.S. Const. Amend. Arts. V and XIV; Const. N. 
Y. Art. 1, § 6. 
8 Mills v. Duryee, 7 Cranch, 481; Bissell v. Briggs, 9 


Mass. 462; Moulin vy. Ins..Co., 24 N. J. L. 288; Elliot v. 
Peirsol, 1 Peters, 340. 
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which would authorize courts to pass upon 
the rights of persons and property beyond 
their territorial limits, thus binding the citi- 
zens of one State to the laws of another.* 

Jurisdiction being thus shown to be of such 
primary importance, the question naturally 
arises what test may be applied to determine 
in each case whether the judgment has been 
entered upon such process, as has validly 
brought the cause within the cognizance of the 
court. Many cases, especially the later ones, 
have led the subject into much confusion by 
laying so much stress upon whom and in what 
manner the process is to be served. The 
true basis lies deeper—it is a question of 
power in the State. The object of process is 
merely to give notice, and any service which 
reasonably accomplishes that end answers 
every requirement of natural justice.® It is 
not the manner of service that gives a court 
authority to pass upon the rights of a person, 
whether natural or artificial: the court is but 
an instrument of government, and summons 
or subpoenas, the most direct and personal, is 
perfectly nugatory, unless the person served 
owes some sort of allegiance, either local or 
permanent, to the State of which the court is 
but an integral part; an ambassador in a 
foreign country owes not even a local allegi- 
ance to the prince to whom he is sent,® and 
all the process, civil or criminal, that might 
be served upon him, from the moment he 
enters the territory to which he is sent until 
he leaves the same, is absolutely nugatory 
and void ;7 conversely, if a person be a citizen 
actually having his domicile in the State, the 
court of that State may pass upon his rights 
during his absence, although the process be 
purely constructive, as by publication or 
other substituted service.® 

This brings us to the all-important ques- 
tion of our paper, viz: ‘‘How jurisdiction 
may be acquired in a State court over a 
foreign corporation’’—and this will first nec- 
essarily lead us aside to determine the status 
of a foreign corporation in the State of its 
adoption. The corporate person is an arti- 
ficial being—invisible, intangible and with no 
legal existence beyond the territorial limits 
of the sovereignty which creates it; it exists 

4 D’Arcy v. Ketchum, 11 Howard, 165. 

5 Pope v. Terre Haute Mfg. Co., 87 N. Y. 140. 

6 Blackstone, * 373. 


7 Wharton Int. Law, § 224, et seq. 
83 N. Y. Code Civ. Proced., §§ 486 and 438. 





only in contemplation of law and by force of 
the law of its creation; and where that lay 
ceases to operate, and is no longer obligatory, 
the corporation can have no existence. It 
must dwell in the place of its creation and 
cannot migrate to another,’ otherwise it would 
carry toa foreign jurisdiction the peculiar 
privileges conferred by the laws of the State 
that gave it being, and thusan extra-terri- 
torial operation would be given to local legis. 
lation utterly destructive of the independence 
and harmony of States,” and any attempt by 
a foreign court to exercise authority over it, 
without its submission, would be deemed in 
every other forum an illegitimate assumption 
of power, and be resisted as mere abuse.!! 

However, while it is too well settled by the 
repeated adjudication of the federal and State 
courts, to admit of controversy that a corpo- 
ration cannot be deemed to pass beyond the 
limits of the State that created it, it does not, 
by any means, follow that its incapacity in this 
respect is an insuperable objection to its 
power of contracting in another State, or be- 
ing permitted to sue in another forum; but 
such acts are not done, or suits maintained, 
on the theory that the corporation is in the 
other State in person; or that the corporate 
entity attends its officers in their imigration 
from one State to another; or that it is itself 
present wherever its property may be or its 
business may be transacted, but on the 
ground that, as a corporation must act by 
agents, it may send its agents into another 
State with authority, and they may there per- 
form acts in court, or out of court, which will 
bind the corporation at home.” 

As the corporation is thus seen to live, 
move and have its being in the laws that 
created it, and no existence beyond them, it 
manifestly follows that the only possible 
allegiance that it can owe to another jurisdic 
tion is one of agreement made, at arms length, 
between it and the foreign sovereignty, pre- 
cisely as in a treaty between sovereign pow- 
ers; the analogy being well nigh perfect when 
we consider thatthe rights of States, between 
themselves, are governed by comity, or by 
treaty which may modify the general rules 
of international law; and in like manner 
foreign corporations are allowed to transact 

9 Bank of Augusta v. Earle, 13 Peters, 520. 

® Paul v. Virginia, 8 Wallace, 168. 


ll D’Arcy v. Ketchum, 11 Howard, 165. 
12 Plumpton vy. Bigelow, 93 N. Y. 592. 
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business through comity, or under statutes 
modifying comity, to which they agree and 
submit to, expressly or by implication. 

Not being considered citizens of another 
State in a constitutional sense, a corporation 
has no constitutional rights to recognition 
outside its own State. Another State can say 
toit any day, ‘‘Go!’’ and it must go; thus, 
in the absence of positive law, comity is the 
only standard to measure its rights. To 
comity, and to it alone, a foreign corporation 
derives every whit of its rights in a stranger 
State. Comity, like the ether of interstellar 
space, is a medium of extreme tenuity, filling 
the gulf which exists, in legal intendment, 
between the jurisdiction of sovereign States. 
Its fundamental principles are simply those 
of sound reason and natural justice—the 
“golden rule’’ inherent in a nation’s con- 
science. Although without binding force and 


most unstable, yet this imperfect obligation 
of comity which allows the corporation to do 
business in the other State, or permits it to 
contend for its rights in courts of justice, on 
equal terms with natural citizens, is as strong 
and deep as our very civilization; for would 


not the contrary be repugnant to the sugges- 
tion of every civilized interest? 
the excluded company exclaim: ‘‘Quod 
genus hoc hominum? Quaeve hunce tam 
barbara morem permitte patria? Hospitia 
prohiberunt arenae.’’'® 

On principle, it would seem that the rule 
of comity ought to work both ways; if cor- 
porations are allowed to hold property and 
maintain suit in another State, they ought 
also to be liable to be sued in the same juris- 
diction., If their rights are admitted and 
vindicated, even-handed justice requires that 
their liabilities for injury committed in the 
State should not be sent to a distance in re- 
quest of redress. To extend to the corpo- 
tation the comity of permitting it to do busi- 
hess in the State, prosecuting its objects in 
the community for gain, suing the citizens 
and participating in all the privileges and 
protection afforded by the laws of its adopted 
State, and at the same time enjoying entire 
immunity from suit, would be an intolerable 
abuse of courtesy, and contrary to the prin- 


% Quoted by Ch. Kent, in Silver Lake Bank y. 
North, 4 John. Ch. 370. 

4 Libby v. Hodgeton & Portland Stage Co., 9 N. H. 
4; Newby v. Von Oppen & Colts Fire Arms Co., L. 
R.7Q. B. 293. 


Well might | 





ciples and reason on which the doctrine of 
comity rests.” Itis no hardship that it be 
compelled to answer away from its domicile, 
for it is no farther away than it has sent its 
agents voluntarily to do that which occasions 
the litigation.” 

The service of process where the only right 
to call on the corporation to respond, depends 
on comity unmodified by statutory provisions, 
manifestly presents great difficulties. A cor- 
poration being an intangible creation, all 
service must be, in a sense, substituted in its 
nature, upon one or more of its authorized 
agents. At common law, service was made 
by serving on its chief officers, so as to secure 
that it came to the knowledge of the corpo- 
ration ;7 but it would also seem just, that 
service on one who is the agent in the very 
transaction out of which the suit arises, would 
be sufficient ;!* that if the corporation saw fit 
to endow the agent with authority to make 
the contract away from home, they should 
be deemed to also give him authority to re- 
ceive process to which they will be required 
to respond in enforcing such contract. 

Most, if not all the States, have seen fit, in 
the exercise of sovereign power, to modify 
the common law rule of comity, and impose 
special conditions and regulations upon 
foreign corporations about to do business in 
their respective jurisdictions. This is ac- 
complished by statutes” prescribing some one 
or more of the following prerequisites to 
‘‘doing any business’’ within the State limits, 
viz: That the corporation shall, 

1. File a certificate (a) with the secretary 
of State or other State official, or (>) with 
some county officer or officers, or (c) with 
both of them, which certificate shall be (d) 
certified to by designated officers; or (e) not 
certified to and shall contain (f) a duplicate 
of the corporation’s charter or certificate of 
incorporation ; (g) a copy of the general law 
under which it was incorporated; (h) the 
names of its officers or directors; (7) the 
location of its principal office; (j) a state- 
ment as to the amount and nature of its cap- 
ital stock, assets and liabilities; or (%) all 
of them. 


1s Talcott & Co. v. McCormick Harv’g Mfg. Co., 51 
Mich. 5. 

16 Estes v. Belford, 22 Fed. Rep. 275. 

17 Tidd’s Practice, 116. 

18 Estes v. Belford, supra. 

19 ¢, g., N. Y. Code Civ. Proced., § 482. 
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2. Pay a license fee or State tax. 

3. Take out a permit. 

4, Designate the principal place or places 
where it intends to do business within the 
State. 

5. Consent to be sued in the State courts. 

6. Designate an agent or some resident of 
the State, upon whom it is agreed by the cor- 
poration that good service of process may be 
made; or, 

7. File a power of attorney with some des- 
ignated State officer for the same purpose. 

8. File an annual report of the corpora- 
tion’s condition, assets, liabilities, etc., or 
submit similar statements when required, and 
the names of its officers and directors, to 
State officers. 

These statutes, while presenting a gen- 
eral similarity of purpose and method, dis- 
close a wide variety of detail. It is not 


proposed to enter into a minute analysis 
of these laws, or to consider their distinction 
and variations from each other, but to ex- 
amine the general principles upon which such 
legislation is based. 

As the recognition of the corporate capacity 
is extended to it as a matter of comity, which 


is in the discretion of a local sovereign or 
State to grant, or withold, as its policy may 
dictate,” it follows that such statutes act as 
an expression of the sovereign’s election to 
exclude all corporations except on the ex- 
press terms of the statutes, which are not 
harsh or onerous, but simple and equitable. 
If the corporation subsequently comes into 
the State to do business, it accepts such con- 
ditions and restrictions, and the contract be- 
tween it and the State is complete, the stat- 
utes thus becoming the measure of duty 
which the corporation owes to the State, and 
the doors are then thrown wide open to the 
foreign corporation to compete in the various 
industries of the State upon an equal footing 
with domestic corporations.” | 

The purpose of these statutes is not to 
withdraw all comity, but to require the cor- 
porations to take a position where its own 
contracts can be enforced against it in the 
local courts. The corporation’s assent to 

2 Utley v. Clark, Gardner L. M. Co., 4 Colo. 3871; 
Bank of Augusta v. Earle, 13 Peters, 538. 

21 Utley v. Clark, Gardiner L. M. Co., supra. 

2 Utley v. Gardiner L. M. Co., supra; Tabor v. Goss 
& Phillips Mfg. Co., 11 Colo. 419; Powder R. C. Co. vy. 


Com’rs. Custer Co., 9 Mont. 145; Railway Co. v. Fire 
Assoc., 55 Ark. 165. 





the terms imposed may be express; as where 
it fully complies by filing an agent’s certifi. 
cate of appointment with secretary of State; 
or implied: as by sending its agent into an. 
other State with authority to make contracts, 
as it must be taken to assent to the condition 
upon which alone such business could be 
there transacted ; they thus become as ame- 
nable, according to the terms of the statute, 
as if they had had their habitat within the 
State, and as fully as though they had es- 
pecially authorized their agents to receive 
service of process. When the foreign com- 
pany has complied with the statutes by ap- 
pointing an agent to receive service of pro- 
cess, or has opened an office to conduct its 
general affairs, it has, in effect, voluntarily 
submitted itself to the jurisdiction of the 
court, and for purposes of the suit is con- 
structively present through its agents ;™ it 
practically has a domicile in the territory, 
and service of process upon its agents vests 
the court with complete and perfect jurisdic- 
tion, and renders the corporation as bound to 
respond as persons residing in the territory ;* 
judgment may be rendered in personam”™ 
and upon failure to appear, a judgment by 
default may be entered,’ which will be recog- 
nized and given full faith and credit in other 
jurisdictions.* 

Statutes authorizing suit for ‘‘any cause of 
action,’’ undoubtedly give the court juris- 
diction in cases brought by its citizens, not 
only for all causes arising within the State, 
but as to transitory actions as well. It has 
also been urged that by assuming to do busi- 
ness in the State the corporation has sub- 
mitted itself to the local sovereign, ag to suits 
brought by non-residents, for causes arising 
out of the State. The better authority seems 
to deem this an improbable construction of 
the statute, for its effect would be to draw to 


28 Equitable Life Assur. Co. v. Vogel Ex., 76 Als 
441; N. E. Mu. L. Ins. Co. v. Woodworth Adm., lil 
U. S. 188; Merchants’ Mfg. Co. v. Grd. Trunk Ry. Co, 
13 Fed. Rep. 358; Weymouth v. Wash. G. & A. R. RB. 
Co., 1 McArthur (D. C.), 19; Robinson v. Nat. Stock 
Yd. Co., 12 Fed. Rep. 361. 

% St. Clair v. Cox, 106 U. S. 350 and 356; Good 
Hone Co. v. Barb Fencing Co., 22 Fed. Rep. 635. 

% Lafayette Ins. Co. v. French, 18 Howard, 405; 
Ex parte Schellenberger, 96 U. S. 369; Nat. Cond. 
Milk Co. v. Bradenbergh, 40 N. J. L. 111. 

% Wilson v. Martin-Wilson Fire Alarm Co., 14 
Mass. 24. 

27 Nat. Cond. Milk. Co. v. Bradenbergh, supra. 

23 Weymouth v. Wash. G. & A. R. R. Co., supra. 
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the jurisdiction of the court an immense 
amount of litigation, practically making its 
forum a place to try all the corporations of 
the world upon all causes whatsoever.” The 
absurdity is, perhaps, more apparent in suits 
involving the visitorial power of the court, as 
for dissolution, or to discipline its internal 
management. To these matters, the corpo- 
rations could certainly plead a want of juris- 
diction of subject-matter ; the remedy sought 
is beyond the reach of the court, and not 
within the sovereign power of the State from 
which the court has its authority.” 

Publication, or process, sent out of the 
State to the home office, are equally unavail- 
ing to give a court power to render a judg- 
ment in personam.** Process from the tribu- 
nals of one State cannot run in another State 
and summon parties there domiciled to leave 
its territory and respond to proceedings 
against them; a judgment binding in perso- 
nam must be based on personal service of 
the party, or his voluntary appearance.” 
Such service, however, is valid notice, when 
property of the corporation within the State 
has been attached, but an execution is con- 
fined to the property attached, and cannot be 
issued for any balance unsatisfied after the 
attached property is exhausted.” 

It will be necessary to inquire what acts on 
the part of a corporation will be deemed 
sufficient to amount to a submission to the 
terms of the statute, so as to give the courts 
general jurisdiction. To require the naming 
of an authorized agent as a prerequisite to 
the doing of a single act of business where 
there was no purpose to do any other busi- 
ness in the State, would be unreasonable and 
incongruous ;* in fact, in one case of this 
kind,* where this point was raised by the 
pleading in defense, the court thought the 
counsel was joking. How many repeated 
acts would amount to ‘‘doing business,’’ 
might make a difficult question—probably 
not many—and at all events the corporation 


*® Camden Rolling Mill Co. vy. Swede Iron Co., 82 N. 
~L. 15. 


® Johnston v. Trade Ins. Co., 182 Mass. 432; Smith 
v. Ins. Co., 14 Allen, 336. 

4 Scott v. Noble, 72 Pa. 115. 

® St. Clair v. Cox, 106 U. S., 350; Lafayette Ins. 
Co. v. French, 18 Howard, 404; Pennoyer v. Neff, 95 
U.S. 714, 

% Cooper v. Reynold, 10 Wallace, 308. 

* Cooper Mfg. Co. v. Ferguson, 113 U. S. 785. 

% Tabor v. Goss & Phillips Mfg. Co., 11 Colo. 429. 





would be deemed to have submitted itself to 
the court to respond to any suit arising out 
of such particular acts ;* and service on the 
one who was its agent in the very transaction 
in question, in the absence of its principal 
officers, would be sufficient. 

In the case of Pope et al. v. Terre Haute 
Mnfg. Co.,* the courts of that State (N. Y.) 
reject the doctrine of the earlier cases,® and 
have taken the unique position that service 
upon an officer of the corporation who is in the 
State, casually or incidentally in his individ- 
ual capacity, is sufficient as against his com- 
pany, although the corporation has no prop- 
erty and has done no business in the State. 
It is difficult to see in what way the corpora- 
tion has submitted to the court, or what alle- 
giance it can owe to the State. If this be a 
true rule, then the president of a New Jersey 
corporation transacting no business in New 
York, who crosses the river to dine with a 
friend, thereby carries the corporation with 
him, and subjects it to the jurisdiction of the 
New York courts, as to contracts made and 
torts committed in New Jersey; and likewise 
would carry the corporation with him in a trip 
around the world, and submit it to the juris- 
diction of every country he might visit. New 
York stands alone in this view with the great 
weight of authority against it,” and certainly 
without the shadow of reason to sustain it. 
One court, at least, intimates that such a 
proposition is absurd.* 

The effect of a default by a foreign corpo- 
ration manifestly depends upon the question 
whether it was bound to respond to the pro- 
cess ; %. e., whether the court had jurisdiction ; 
or to go to the true foundation, whether it 
owed any allegiance to the State of which 
the court is the judicial power. This subject 
has been under discussion, but it remains to 
be said that if proper jurisdiction be ob- 
tained, a judgment by default in one State 
must, by positive constitutional law, be recog- 
nized by the courts in every other State, and 
would be recognized through comity by the 
courts of the whole world; a fortiori, if ob- 
tained without jurisdiction, would be invalid 


3% Moulin v. Trenton Ins. Co., 24 N. J. L. 222; Nat. 
Cond. Milk Co. v. Bradenbergh, 40 N. J. L. 112. 

37 87 N. Y. 137. 

3% McQueen v. Middleton Mfg. Co., 16 Johnson, 7. 

395 Watts & S., 379; 141 Pa. 462; 41 Ga. 194; 76 
Ala. 398; 24 N. J. L. 234; 22 Fed. Rep. 635; 42 Fed. 
Rep. 112; 32 Fed. Rep. 434. 

# Phillips v. Burlington Lib. Co., 141 Pa. 462. 
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and void everywhere, and could be carried 
from the State courts that rendered it, to the 
federal courts, on the ground that it sub- 
verted the federal constitution by taking 
property without due process of law. 

It is thus seen that the position of a corpo- 
ration, doing business in a foreign State, is 
such; that its proper government is a matter 
of delicacy and difficulty. To borrow an illus- 
tration from the domestic forum, it resembles 
the discipline and control of children, by the 
host in whose house they are guests. The 
law of hospitality controls the child to some 
extent, but it constrains the host still more. 
If the child is unruly, and disregards the 
wishes and rules of the host, the host may 
still refrain from enforcing his will, out of 
respect and consideration for the parent of 
the guest; but if the child ignores its duty so 
far as to destroy the property of the host, 
then the host will discipline and, if necessary, 
eject the unruly guest. 

In 1853, when a similar question came be- 
fore a New Jersey court, Judge Elmer, in his 
opinion,“ says that no case in point was cited 
by the counsel, nor was he able to find one. 
This, taken in connection with the frequency 
with which this question of jurisdiction of 
foreign corporations has been puzzling the 
courts of late, is important as illustrating the 
rapid growth of corporate interests and its 
accompanying litigation. The subject is of 
great and growing importance, and is charac- 
terized by the difficulty and obscurity of the 
questions involved. 

Works on ‘‘Private Corporations’’ have 
given it but cursory and insufficient treat- 
ment. The cases are in hopeless conflict; 
and, infact, ‘‘Corporation Law’’ generally, is 
in much the same chaotic state as was the 
mercantile law in the middle of the last cen- 
tury ; and like it, awaits some mighty Mans- 
field to mould it into form and shape. In the 
meanwhile it presents a happy field for the 
metaphysicist and the logician. 

Frank E. Lovueuran. 

41 24. N. J. L., at page 233. 








CORPORATIONS — VALIDITY OF STOCK SUB- 
SCRIPTION—FRAUD OF PROMOTERS. 


ST. JOHNS MANUF’G CO. V. MUNGER. 
Supreme Court of Michigan, July 2, 1896. 


Defendant united with others to form a corporation, 
apreliminary subscription being obtained by a com. 





mittee, all of the members of which became stock. 
holders. The subscriptions were followed by the 
adoption and signing of articles of association. Held, 
that defendant could not defend an action by the cor. 
poration for his stock subscription by showing fraud. 
ulent representations by the committee, whereby he 
was induced to make the subscription and become an 
incorporator. 

Hooker, J.: The plaintiff recovered a judg- 
ment against the defendant upon an assessment 
on the capital stock of the corporation to which 
the defendant was a subscriber. Upon the trial 
the plaintiff's counsel objected to evidence in 
support of the notice accompaying the plea, 
which objection was sustained, and the case turns 
upon the sufficiency of the facts stated in the no- 
tice as a defense. Their facts are substantially ag 
follows: Prior to January 1, 1893, R. M. Steel, 
of St. Johns, and others, had been carrying 
on a manufacturing business in that city, under 
the name of the St. Johns Manufacturing Com- 
pany. Some time before the date mentioned, a 
proposition had been made by Steel to a number 
of the citizens of St. Johns to incorporate said 
business with a capital of $300,000, of which 
$200,000 was to be preferred stock, and $100,000 
common stock; and some time in 1891 the de- 
fendant subscribed for 50 shares of common stock 
by signing an agreement of which the following 
is a copy, viz.: ‘*‘Whereas, the St. Johns Manu- 
facturing Company is to be incorporated as a 
stock company, with a capital stock of $300,000, 
we do each of us severally subscribe and agree to 
pay for the number of shares of said stock set op- 
posite our respective names, the par value of said 
shares to be $10 each. The stock hereby sub- 
scribed to be paid in twenty equal monthly in- 
stallments, commencing October 20, 1891, with 
seven per cent. interest on unpaid portions after 
January 1, 1892, or all or any part in excess 
thereof may be paid at any time at the option of 
the subscriber.’’ Prior to said subscription, the 
defendant had no knowledge of the extent or 
profits of said business carried on by Steel and 
others. Prior to the time that the defendant 
subscribed as aforesaid, a meeting was held at 
St Johns, which was attended by Steel anda 
great number of citizens of the place, for the 
purpose of considering the advisability of form- 
ing a corporation to carry on said business, anda 
committee was appointed by said meeting for the 
purpose of soliciting subscriptions for stock in 
the proposed corporation. Said committee con- 
sisted of citizens of St. Johns, who proposed to 
and did subscribe for part of the stock of said 
company. Said committee, ‘in order to induce” 
defendant to subscribe for stock, represented to 
him that the said business had for a series of 
years been a very prosperous and money-making 
one, and that during the period it had manu- 
factured tables it had never paid less than 10 per 
cent. a year on capital invested of $300,000, and 
had paid as high as 17 or 18 per cent. a year on 
said amount of capital. Said committee further 
represented to the defendant that the business 
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was to be capitalized in the sum of $300,000, of 
which $200,000 was to be preferred stock, and 
$100,000 common stock; that the former was to be 
paid an annual dividend of 6 per cent. from the 
earnings of the company, and the common stock 
was to be paid the balance of the profits, which 
would be at least 14 to 20 per cent. per year. The 
machinery was to be invoiced and appraised at 
its cost value by disinterested persons, and 
turned in as part of the capital, and the common 
stock was to have ‘‘such representation on the 
board of directors, so that they could protect 
their interests.”’ It was further stated that the 
practice of the former company of issuing to its 
workmen and others coupons payable at the St. 
Johns Mercantile Company (an institution in 
which said Steel had a large interest) should be 
discontinued, and that such coupons should 
thereafter be made payable at all the stores in St. 
Johns. The notice alleges, further, that the de- 
fendant ‘‘relied upon’’ each of such representa- 
tions, and was thereby induced to subscribe for 
such stock. The notice states that preferred 
stock to the amount of $199,000 is owned by Steel; 
that the new company has continued to issue 
coupons payable as before, and not at the stores 
of St. Johns generally; that Steel’s stock was 
paid for by him by turning over to the new com- 
pany the plant. machinery, stock, and material 
connected with the business before the incorpora- 
tion of plaintiff; and that such property was not 
invoiced and appraised by disinterested persons, 
but was turned in at more than its cost value; and 
that each representation made by said committee 
to the defendant, and by which he was induced 
to subscribe for said stock, was untrue; and that 
he had no knowledge of its falsity, either at the 
time he subscribed or at the time of his payment 
of $100 upon said subscription. The notice as- 
serts further that the by-laws adopted by said 
corporation are antagonistic to the right of the 
holders of the common stock, and unjustly prefer 
the holders of the preferred stock, to an extent 
that renders the common stock worthless, and 
that such by-laws were adopted by the votes of 
the holders of the preferred stock, to the detri- 
ment of the holders of the common stock, and 
against the protest of some of the latter; that the 
majority of the directors have been selected by 
the holders of the preferred stock, and the board 
has ignored the interests of the holders of the 
common stock. It is further alleged that the 
plant has been used for many other purposes than 
those represented to be contemplated, and for 
some unauthorized purposes. The foregoing 
comprises the essential allegations of the defend- 
ant’s notice, and, if it states a sufficient defense, 
the judgment must be reversed; but, if it does 
not, it was proper to sustain the objection made 
by the plaintiff's counsel, and the judgment 
should be affirmed. Spicer v. Bonker, 45 Mich. 
630, 8 N. W. Rep. 518. 

Counsel for the defendant say that the plaintiff 
company is bound by the representations of the 





citizens’ committee which procured the defend- 
ant’s subscription by misstatements, the benefit 
of which it cannot receive and retain without as- 
suming responsibility for the representations. 
This is an attempted application of the rule that, 
by accepting the benefits of a contract made by 
an agent, the principal is bound by the under- 
takings and promises of the agent. A number of 
cases are cited to sustain this contention, which, 
manifestly, must rest upon the proposition that 
the citizens’ committee was an agent of the com- 
pany which its efforts created. Among the cases 
cited are many which support the general rule 
above stated, viz., that a principal must assume 
the obligations, if he wishes the benefits, of an 
unauthorized contract made by an agent. As 
stated by Paley: ‘Contracts made for the bene- 
fit of another. but without his privity or direction, 
may be rejected or affirmed at his election. But, 
by making the election to affirm it, he adopts the 
agency altogether, as well that which is detri- 
mental as that which is for his benefit. And, in 
seeking to enforce contracts entered into by 
agents, the principal is subject to have them im- 
peached by any conduct of his agent which 
would have had that effect if proceeding from 
himself. Every species of fraud, misrepresenta- 
tion, or concealment, therefore, in the agent, af- 
fects the principal’s right to recover.’’ Paley, 
Ag. 324; Hitchcock v. Griffin & Skelly Co., 99 
Mich. 451, 58 N. W. Rep. 373. This doctrine was 
applied in the case of Crump v. Mining Co., 7 
Grat. 352; but in that case there was no question 
of the existence of the relation of principal and 
agent, and contract relations between the parties. 
Crump was a purchaser of stock from the pre- 
existing corporation, through its representative, 
authorized by the corporation to sell the stock. 
Most of the cases cited by counsel relate to con- 
tracts made with, or services performed by, pro- 
moters, previous to the organization ef the 
corporation, upon an understanding with the 
prospective stockholders or some of them. It is 
uniformly held that such arrangements may be 
ratified by the corporation after organization. 
Wilson v. Railroad Co., 114.N. Y. 488, 21 N. E. 
Rep. 1015; Bommer v. Manufacturing Co., 81 N. 
Y. 468; Railroad Co, v. Sage, 65 Ill. 328; Low v. 
Railroad Co., 45 N. H. 370; Stanton v. Rajlway Co. 
(Conn.), 22 Atl. Rep. 300; Reichwald v. Hotel Co., 
106 Ill. 439; Whitney v. Wyman, 101 U. S. 392; 
Battelle v. Pavement Co. (Minn.), 33 N. W. Rep. 
327; Railroad Co. v. Ketchum, 27 Conn. 170. But 
in the case of Railroad Co. v. Sage, supra, while 
admitting the doctrine of ratification, the court 
says that, ‘in the absence of an express promise, 
no promise to pay will be implied from the fact 
that the company, when organized, accepts and 
receives the benefit of the same;”’ and ‘‘a right of 
recovery against a corporation for anything done 
before it has a proper existence does not appear 
to rest upon any satisfactory: legal principle. It 
is soon enough for such corporate bodies to enter 
into contracts incumbering their property when 
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they are duly organized according to their 
charters, and have their chosen and impartial 
directors to conduct their business.’’ In Battelle 
v. Pavement Co., supra, the court recognizes this 
doctrine, saying that, ‘‘while a corporation is not 
bound by engagements made on its behalf by its 
promoters before it is organized, it may after 
organization adopt them.” In Railroad Co. v. 
Ketchum the Supreme Court of Connecticut 
reaches the same conclusion. The same is un- 
qualifiedly held in Indiana. See Fox v. Turnpike 
Co., 46 Ind. 36; Miller v. Gravel Road Co., 57 
Ind. 244. 

In the present case the defendant united with 
others to form a corporation, a preliminary sub- 
scription being obtained by a citizens’ committee, 
chosen at a public meeting, all of the members of 
which became subscribers. The subscription 
was followed by the adoption and signing of 
articles of association. The corporation thereby 
became an entity, and those who subscribed the 
articles became stockholders. The proposition 
that such stockholder could charge the associa- 
tion with fraud because he was misled by the 
fraud of interested persons is suggestive of 
troublesome results. If this can be done, and the 
stockholders thereby escape payment for his 
stock, other stockholders, innocent of the fraud, 
would find their responsibilities proportionately 
increased, and the burdens of the concern would 
be shifted upon those members who were unable 
to show that they became such through the fraud 
of others. There would be little stability to 
corporations, and little safety to stockholders, if 
this doctrine should be sustained. In this case 
there not only was not a corporation in existence 
to be a principal, but the facts set up in the notice 
do not show that there was an agent of a corpo- 
ration. The promoters were persons who repre- 
sented the meeting, or possibly themselves, or 
some prospective stockholder, who, for purposes 
of his own, desired to see the corporation 
organized. They cannot be said to be agents of 
the corporation in any sense. These subscribers 
contracted with each other to form a corporation, 
which they did. If one was guilty of fraud upon 
the others in procuring his subscription, a remedy 
should exist against such person. Doubtless, a 
subscriber who is induced by fraud to agree to 
join in the organization of a corporation might 
refuse to do so on discovering fraud; but, by 
earring out his agreement and uniting with 
others, he has assumed new relations with them 
and the public, after which his remedy is re- 
stricted to action against the wrongdoers. See 4 
Am. & Eng. Enc. Law, p. 201, and notes; Car- 
mody v. Powers, 60 Mich. 26, 26 N. W. Rep. 801. 
We think the judgment should be affirmed. 
Ordered accordingly. The other justices con- 
curred. 


Nore.—The principal case suggests a number of 
questions wherein the decisions have as yet hardly 
crystallized into any uniformity. The diverse decisions 
are greatly due to the different statutory provisions 





relative to creating corporations in the various 
States. It is admitted everywhere, that a cor. 
poration is not bound by contracts made by 
its promoters in its behalf prior to its ere. 
ation. It may, however, adopt such contract 
(Davis, ete. Co. v. Hillsboro C. Co. [Ind. 1894], 87 N, 
E. Rep. 548; Colorado, etc. Co. vy. Adams [Colo. App. 
1894], 87 Pac. Rep. 39; Bruner v. Brown [Ind. 1894}, 
38 N. E. Rep. 318), and such adoption may be shown 
by its acts. Huron, ete. Co. v. Kittleson (S. D. Jan. 
6, 1894), 57 N. W. Rep. 288. It may agree to pay the 
promoters for their services. York Park, etc. Ass’n 
v. Barnes, 39 Neb. 834. Where the promoters have 
agreed that a subscriber shall not be called on to pay 
for his stock, such provision is void, as a fraud on the 
corporation and on the other subscribers. York Park, 
etc. ‘Assn. v. Barnes, supra; Armstrong v. Danahy, 75 
Hun, 405. 

Subscriptions on Conditions.—A party may sub- 
scribe to the stock of an existing corporation on con- 
ditions, and he cannot be called on to pay for such 
stock till the conditions have been complied with, 
Tabor, ete. R. R. v. McCormick (Iowa, 1894), 57 N. W. 
Rep. 949; Armstrong v. Karshner, 47 Ohio St. 276. He 
can, however, only insist upon a reasonable perform- 
ance (Hall v. Sims [Ala. 1895], 17 South. Rep. 584), 
and not unreasonable delay in performing. Cravens 
v. Eagle, etc. Co., 120 Ind. 6. If, however, he has by 
his conduct or otherwise waived the conditions, he 
can be compelled to pay for the stock regardless of 
their performance. Kampmann v. Tarver, Tex. Civ. 
App. March 6, 1895, 29 S. W. Rep. 1144. Where, how- 
ever, the subscription has been induced by the fraud 
of an agent of the corporation, the subscriber 
may repudiate it. Virginia L. Co. v. Haupt, 
90 Va. 583; Weems v. Georgia, etc. R. R., 8 
Ga. 356. But statements of the agent as to the future 
prospects and operations of the company, where they 
are the opinions of such agent, do not affect the valid- 
ity of the subscription. Armstrong vy. Karshner, 47 
Ohio St. 276. 

Withdrawal Before Incorporation by Subscriver.— 
The agreement to subscribe to the stock of a corpora- 
tion to be formed, is held to be a contract or at least 
an offer, which the corporation, when it is formed, 
can accept and enforce. Such agreements are also 
often held to be contracts between all the subscrib- 
ers, in which case the right to withdraw before in- 
corporation is denied to any subscriber (Ollesheimer 
v. Thompson M. Co., 44 Mo. App. 172), though such 
withdrawal may be permitted with the consent of all 
the other subscribers. Cravens v. Eagle, ete. Co., 120 
Ind. 6. Where the right of withdrawal was ad- 
mitted, it was once held, that the party withdrawing 
must notify all the other subscribers of such with- 
drawal; but owing to the impossibility of doing so in 
all cases, it is considered to be sufficient for the with- 
drawing party todo some act or make some unequiv- 
ocal or unconditional statement to the proper officer or 
officers of the associates, which shall amount to a pub- 
lic withdrawal. Hudson, etc. Co. v. Tower, 161 Mass. 
10. A notice to the parties to whom the application for 
shares was made, or to those who have charge of the 
subscription list, is deemed sufficient. Hudson, ete. 
Co. v. Tower, supra; Lewis v. Hillsboro, etc. Co. 
[Tex. Civ. App. 1893], 23 S. W. Rep. 338. Such right 
has been denied, where liabilities had been incurred 
(Patty v. Hillsboro, ete. Co., 4 Tex. Civ. App. 224; 
Lewis v. Hillsboro, ete. Co., supra), but other decis- 
ions regard that as immaterial. Hudson, etc. Co. Vv. 
Tower, supra. Where the right of withdrawal was 
denied, because the contract of subscription was con- 
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sidered to be poly partite, yet it was held the sub- 
scriber could repudiate the agreement if he had been 
induced to make it by fraudulent representations of 
the promoters. Ollesheimer v. ‘Thompson M. Co., 44 
Mo. App. 172. 

In another case a promoter was held to be an agent 
ofthe proposed ccrporation, and the subscriber was 
allowed to repudiate his contract on account of the 
promoter’s fraudulent representations. Virginia L- 
Co. vy. Haupt, 90 Va. 533. Where the State laws re” 
quired special papers to be signed by the incorpo, 
rators for the purpose of incorporation, the sub 
scription agreement was held not to bea liability 
after the incorporation. Greenbrier, ‘etc. Expos. v. 
Rodes, 37 W. Va. 788; Auburn, etc. Works v- 
Schultz, 143 Pa. St. 256. 

Fraud.—When a party is sued for the enforcement of 
his subscription, to the stock of a corporation,whether 
made prior to or after the incorporation, and he de- 
fends on the ground of the invalidity of the contract 
by reason of fraudulent representations, he must 
show that he used due diligence to ascertain the truth 
or falsehood of the representations. Upton v. Tribi- 
lock, 91 U. S. 45; Cedar R.I. Co. v. Butler, 83 Iowa, 
124. Adefense of this nature, according to most of 
the authorities, comes too late after the corporation 
has become insolvent, and its creditors are pursuing 
the stockholder for his subcription. Wells v. Jones, 
41 Mo. App. 1; Ramsey v. Thompson M. Co., 116 Mo. 
313. 
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1. ABATEMENT—Death of Plaintiff.—A pending action 
to recover damages for injuries caused by the negli- 
ence of the defendant does not abate by the death of 
the plaintiff.—OHnIo & P. CoaL Co. Vv. SMITH, Ohio, 41 
N. E. Rep. 254. 

2. ADMINISTRATION—Appeal.—In proceedings for the 
distributior of a decedent’s estate, appellant set up a 
claim as widow, and a judgment against her claim of 
widowhood was affirmed, on appeal, and also an order 
denying her a new trial: Held, that she thereby lost 


‘all interest in the proceeding, and could not subse- 


quently appeal from an order directing distribution of 
the property.—IN RE BLYTHE’sS ESTATE, Cal., 41 Pac. 
Rep. 33. 

3. ADMINISTRATION—Decedent’s Estate—Set Off.—An 
administrator cannot set off a personal claim against 
a distributee against her distributive share, which he 
has been directed by the court to pay her.—McLauGH- 
LIN V. BARNES, Wash., 41 Pac. Rep. 62. 

4. APPEAL—Jurisdiction—Title to Land.—A city con- 
demned land, and paid the money into court. . Plaint- 
iff and defendant claimed the fund, and each party un- 
dertook to show title to the land in himself at the time 
it was condemned, but neither questioned the city’s 
present title to the land: Held, that the action did not 
involve the title to real estate, within the purview of 
Const. art. 6,§ 12, conferring appellate jurisdiction on 
the Supreme Court in such case.—HILTON V. CITY OF 
St. Louis, Mo., 318. W. Rep. 771. 

5. APPLICATION FOR PAYMENT.—Where an indebted- 
ness consists of principal and interest and a payment 
is made by the debtor, which is not applied by him or 
the creditor to any part of the indebtedness, the law 
applies the payment first to satisfy the interest and 
then the principal.—WEIDE V. CITY OF ST. PAUL, Minn., 
64 N. W. Rep. 65. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Under 
Civ. Code, § 3449, regulating assignments by insolvents 
in trust for benefit of creditors, a conveyance by 
partners in failing circumstances of all their individual 
and partnership property in trust to be collected, 
sold, and disposed of and converted into money, to be 
divided equally among certain designated creditors, 
the surplus, if any, to be returned to them in con- 
sideration of their release from all liabilities to such 
creditors, is an assignment.—SaBICHI V. CHASE, Cal., 
41 Pac. Rep. 29. 

7. ATTACHMENT — Damages. —In an action for the 
wrongful attachment of property which the owner 
had sold, the value of the property, in estimating the 
measure of damages, is the price contracted for, 
though it is in excess of its market value.—CURRY V. 
CATLIN, Wash., 41 Pac. Rep. 55. 

8. BANKRUPTCY PROCEEDINGS—Decree.—A judgment 
creditor, who proves his debt by bankruptcy proceed- 
ings, and takes an active part in these proceedings, 
cannot afterwards go into a State court to subject 
property sold by the assignee in bankruptcy on any 
ground of error which might have been corrected in 
the bankrupt court, or by appeal from the order or 
decree of that court.—TATE’s Ex’R V. HULL, Va., 22 
8. E. Rep. 502. 

9. BUILDING AND LOAN ASSOCIATIONS — Construction 
of By-laws.—The by laws ofa mutual building and 
loan association were ambiguous, and of doubtful 
meaning; but the association and its members had al- 
ways, by a uniform and well-understood course of 
dealing, given a practical construction to these by- 
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laws: Held, as applied to contracts entered into be- 
tween the association and its members during such 
course of dealing, such construction ofthe by-laws 
must control.—McDoNouGH vV. HENNEPIN COUNTY 
CATHOLIC BUILDING & LOAN ASS’N, Minn., 64 N. W. 
Rep. 106. 

10. CHATTEL MORTGAGES — Validity.—Where, after a 
chattel mortgage had been given, the mortgagor and 
mortgagee verbally agreed that the former might sell 
the property as he wished, and use the proceeds for 
his own benefit, the mortgage thereupon ceased to be 
valid as against a subsequent attaching creditor, 
though, after the sale under the levy, the mortgagee 
paid the ainount due on « valid mortgage prior to his 
own.— WILSON V. WALLACE, Vt., 32 Atl. Rep. 501. 

11. CONFLICT OF Laws — Loan on Money.—Where a 
building association lends money in Virginia to a citi- 
zen of that State upon land located there, but the bond 
is made payable in New York, the contract is a New 
York contract, and its legality isto be determined by 
the laws of that State.—NATIONAL MUT. BUILDING & 
LOAN ASS8’N V. ASHWORTH, Va., 22 8S. E. Rep. 521. 


12. CONFLICT OF LawsS—Insolvent Corporations— 
Preferences.—The fact that the laws of New York for- 
bid preferences by insolvent corporations does not 
render void authority conferred in that State, by the 
board of directors of an insolvent corporation organ- 
ized under the laws of New York, but holding its entire 
property in Pennsylvania, on the corporation’s presi- 
dent, to execute in Pennsylvania, ajudgment note in 
favor of a creditor of the corporation.—APPEAL OF 
CHAUTAUQUA COUNTY NAT. BANK, Penn., 32 Atl. Rep. 
539. 

13. CONSTITUTIONAL LAW — Legislative and Judicial 
Powers.—It is within the power of the legislature of a 
State, whose constitution denies to the legislature the 
power of creating municipal bodies or enlarging or 
contracting their boundaries by special act, and re- 
quires such changes to be provided for by general 
laws, toconfer upon the courts the power to determine 
whether the conditions exist prescribed by law for the 
creation, enlargement, or contraction of a municipal 
body.—FORSYTHE V. CITY OF HAMMOND, U. S. C. OC. 
(Ind.), 68 Fed. Rep. 775. 


14. CONTRACTS BY CoUNTY.—Under Sand. & H. Dig. 
§ 1279, which prohibits any county or its agents from 
making any contract “unless an appropriation has 
been previously made therefor and is wholly or in part 
unexpended,” a contract for the construction of a 
turnpike road, without an appropriation first made, is 
wholly void.—WEIGEL V. PULASKI COUNTY, Ark., 32 S. 
W. Rep. 116. 


15. CONTRACT—Damages.—B sold and delivered to P, 
a corporation, certain letters patent for the considera- 
tion of the issue and delivery to B by P of 60 shares of 
capital stock, and its agreement to redeem the same 
in cash at its par value of $3,000 atthe end of five years, 
if s0 requested by B, which he did, and tendered back 
the shares of stock, which P refused to receive, and 
also refused to pay the sum of $3,000, but retained the 
letters patent, and made no attempt to rescind the 
contract, and B brought suit against P: Held, that B 
is entitled to recover as his damages the agreed value 
of the stock, viz: $3,000.—BROWNE Vv. ST. PAUL PLOW 
WORKS, Minn., 64 N. W. Rep. 66. 

16. CONTRACTS — Mutuality.—A contract to sell and 
deliver 10,000 barrels of oil, ata stipulated price, in 
such quantities per week as the buyer may desire, to 
be paid for as delivered, but which contains no agree- 
ment on the part of the buyer to purchase and receive 
any particular quantity of oil, is not binding, for want 
of mutuality.—AMERICAN COTTON OIL CO. V. KIRK, U. 
8. C.C. of App., 68 Fed. Rep. 791. 

17. CONTRACT — Action for Services Rendered.—In an 
action for services rendered, defendant cannot, under 
a denial that the services were of the value alleged, or 
of any value, show that the services were not rendered. 
—BUDDRESS V. SCHAFER, Wash., 41 Pac. Rep. 43. 





18. ConTRACT — Measure of Damages — Employment 
of Salesmen.—Where a traveling salesman is, by the 
terms of his contract, to be paid for his services bya 
percentage upon the amount of his sales, and he jg 
prevented by the wrongful act of his employer from 
completing his contract, the measure of damages is 
the amount he could have made on his sales had he 
been permitted to complete his contract, and not the 
value of his monthly services as salesman generally,— 
CRANMER V. KOHN, 8. Dak., 64 N. W. Rep. 125. 

19. CONVERSION — Pleading.—In a petition for con- 
version by an agent of goods consigned for sale on 
commission, by failure to surrender possession of the 
same,an allegation that arrangements were made to 
reimburse the agent for his advances, without alleging 
that the defendant agreed to the arrangement, does not 
sufficiently aver payment or tender of the advances.— 
FIELD V. DAVIS, Tex., 628. W. Rep. 71. 

20. CONVERSION BY BAILEE.—To preveut a recovery 
by a bailee for the conversion of wheat in a warehouse, 
on the ground that, at the time of the alleged conver- 
sion, plaintiff had transferred the receipt, which is by 
statute negotiable, defendant must show that plaintiff 
indorsed the certificate, and that money was advanced 
thereon which remained unpaid. Evidence that the 
receipt was placed in a bank to secure advances ata 
time prior to the conversion, and that it remained 
until after the conversion, is insufficient—GAROUTTE y. 
WILLIAMSON, Cal., 41 Pac. Rep. 35. 

21. CORPORATION — Liabilitity to Creditors.—Where 
$2,500 in stock is issued to one as paid up stock, in con- 
sideration of his recommending the corporation’s prod- 
uct, and using his influence with others to buy it, 
such services not taking any time from his customary 
business, he is liable to creditors for the amount of his 
sv bscription.—PENINSULAR SAV. BANK OF DETROIT Y. 
BLACK FLAG STOVE POLISH CO., Mich., 63 N. W. Rep. 
514. 

22. CORPORATION — Foreign Corporation — Right to 
Maintain Suit.—Under Act April 21, 1891, § 3, providing 
that no foreign corporation which fails to comply with 
that act can “maintain” a suit in any courts of the 
State, though a foreign corporation begins an action 
without first complying with the act a subseqnent com- 
pliance therewith before a motion to dismiss for nhon- 
compliance is filed will defeat the motion.—CaRsoN 
RAND Co. V. STERN, Mo., 31S. W. Rep. 772. 


23. CORPORATION BONDS—Sale below Par not Usury.— 
The Brazil M.S. Co.,a New York corporation, issued 
its bonds at 80 cents on the dollar by vote of directors 
elected at a meeting on the 28th, of which notice was 
first published on the 8th, the by-laws requiring no- 
tice to be published “not less than 20 days previous:” 
Held, that under the law of New York usury was not 
available as a defense either to the corporation orto 
judgment creditors, as against a mortgagee of the com- 
pany’s ships to secure the bonds, and that the notice 
of publication was sufficient.—THE VIGILANCIA, U. 8. 
D.C. (N. Y.), 68 Fed. Rep. 781. 

24. COUNTY WARRANTS—Limitation—Mlssouri Statute. 
—Rev. St. Mo. 1889, § 3195, providing that county war- 
rants not presented for payment within five years of 
their date, or, being presented within that time, and 
protested for want of funds, and not presented again 
within five years after funds are set apart for payment 
thereof, shall be barred, prescribes a special limita- 
tion for actions on such warrants, within section 6791, 
providing that the limitation of 10 years peescribed by 
section 6774 for action on any writing for the payment 
of money shall not extend to any action which shall be 
otherwise limited by any statute.—KNox COUNTY V. 
Morton, U.S.C. C. of App., 68 Fed. Rep. 787. 

25. CRIMINAL LAW—Diversion of Municipal Funds.— 
The object of section 6846, Rev. St. is to punish as an 
offense the diversion, appropriation, or application of 
the funds of a municipal corporation, or of a board of 
education, by an officer or agent there named, to a use 
other than that for which the funds were raised. A 
conversion of the money to his own use by such officer 
or agent is an offense, under section 6841, punishing the 
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embezzlement of public money, and is not within the 
language or spirit of the above section.—STaTE V. 
JOHNSON, Ohio, 41 N. E. Rep. 256. 

2%. CRIMINAL Law—Joint Indictment — Separate 
Trial.—Persons jointly indicted for a felony have aright 
on request to separate trial, but such right may be 
waived, either expressly or by the conduct uf the par- 
ties. Such request must be made before the trial 
begins and for this purpose the trial commences 
from the time when the work of impaneling the 
jury begins. It is not error to overrule a request 
for separate trial made after the parties announced 
ready for trialand the work of impaneling the jury 
was commenced.—NICHOLS v. TERRITORY, Okla., 41 
Pac. Rep. 108. 

27. CRIMINAL PRACTICE — Assault with Intent to Kill. 
—An information for assault with intent to kill, which 
alleges that defendant attempted to kill one T witha 
pistol, sufficiently shows that defendant committed an 
assault on T.—STATE V. TEAMSTER, Wasb., 41 Pac. Rep. 
§2. 

28. CRIMINAL LAW —Murder— Accessory.—One charged 
with murder as an accessory before the fact cannot be 
convicted of manslaughter, he not having been present 
at the time of the killing.—STATE V. ROBINSON, Wash., 
41 Pac. Rep. 51. 

29. CRIMINAL LAW—Conviction—Fixing Day for Exe- 
cution.—The petitioner was convicted of murder inthe 
first degree, and sentenced by the Circuit Court of 
Henrico county to be hanged. This judgment was 
affirmed by the Supreme Court, but the day origiually 
fixed for the execution had passed, and the legislature 
in the meantime had divested said Circuit Court of 
original jurisdiction in criminal cases: Held, that the 
Circu‘t Court nevertheless could appoint another day 
forthe execution, in order to carryout the judgment 
rendered while it had jurisdiction.—NICHOLAS V. COM- 
MONWEALTH, Va., 22S. E. Rep. 507. 

30. CRIMINAL LAw—Attainder of Felony—Parricide.— 
Since Const. art. 1,§ 18, declares that no person shall 
be attainted of felony, and section 19 provides that no 
attainder shall work corruption of blood, nor, except 
during the life of the offender, forfeiture of estate, and 
the statute of descent and distribution prescribes that 
on the death of a person his estate shall vestin his 
children in the absence of his will, a son who murders 
his father in order to get immediate possession of his 
share of the father’s estate, inthe absence of a will, 
becomes vested with that share.—IN RE CARPENTER’S 
ESTATE, Penn., 32 Atl. Rep. 687. 

31. CRIMINAL Law—Lotteries — Principals. — Section 
4549b of the Code comprehends within its terms not 
only the actual proprietor, but all persons who in any 
manner participate in the management of the lottery, 
orinthe promotion of the scheme or device for the 
hazarding of money, or other valuable thing, prohib- 
ited by that section. Participation in the illegal de- 
sign and in the execution of the illegal purpose makes 
all persons engaged in the criminal enterprise princi- 
pals.—HENDERSON V. STATE, Ga., 228. E. Rep. 537. 


32, DEED—Title to Vest after Grantor’s Death.—An 
instrument from a father to his children, which is in 
form an absolute deed, and executed as such, but not 
attested as a will is required to be, which contains the 
clause ‘‘provided always, and it is expressly under- 
stood and agreed, that this conveyance is not to take 
effect till after my death, and that, at my death the 
title to the foregoing lands are to vest immediately in 
my said children,” will be construed as a deed resery- 
ing a life estate to the grantor, where it was delivered 
when executed, and the grantor lived on the land with 
the grantees till his death, without attempting to make 
any other disposition of the land.—ABNEY Vv. MOORE, 
Ala.,18 South. Rep. 60. 

33. DEED— Acknowledgment — Error in Record. — 
Where a deed of a married woman was properly ac- 
knowledged as required in 1873, the failure of the clerk 
to transcribe, in recording it, the words of the ac- 
knowledgment, that “[she] did not wish to retract it,” 





—such words being in the original deed when produced, 
—does not invalidate the deed.—THOMAS V. STEWART’S 
Ex’R., Va., 228. E. Rep. 511. 

34. DEED—Trust for Husband.—A conveyance by one 
of property, to which he holds the legal title, in trust 
toa grantee having notice of the trust, will vest the 
grantee with no greater right to the property than the 
trustee had.—WALST@NE V. SMITH, Vt., 32 Atl. Rep. 
486. 

35. DEED—Description in Deed.—Where a deed de- 
scribes land as beginning at a point a certain distance 
from a monument, which point is described as the cor- 
ner of another lot which was formerly conveyed by 
the grantor, and the distance given is wrong, and the 
land is further described as being bounded by the lot, 
the distance given will be rejected, where the grantor 
owns sufficient land, starting from the corner of the 
lot, to make a parcel of the dimensions called for by 
the deed.—GRAVES V. MATTISON, Vt., 32 Atl. Rep. 498. 

36. DEED—To Wife— Consideration.—When persons 
live together for many yeaas on the mistaken belief 
that they are husband and wife, a deed from the man 
to the woman forthe consideration of love and affec- 
tion is not void for fraud or undue influence.—ED- 
WARDS V. THOMAS, Penn., 32 Atl. Rep. 580. 

37. DEED OF ASSIGNMENT— Power of Probate Court. 
—Where a deed of assignment has been filed in the 
Probate Court in accordance with section 6335 Rev. St., 
and the assignee has qualified,that court is clothed 
with jurisdiction to fully execute the trust. And, where 
such deed conveys land incumbered by mortgage, the 
court has power,as an incident of jurisdiction, to 
order the land sold and the mortgage satisfied. — 
HAVENS V. HORTON, Ohio, 41 N. E. Rep. 253. 

38. ELECTIONS—Secrecy of Ballots. — Const. art. 8, § 
8, provides that elections by the people shall be by 
ballots, that the ballots shall be numbered, and that 
the election officers shall besworn not to disclose how 
any voter shall have voted, unless required to do so in 
a judicial proceeding, but thatin cases of contested 
elections the ballots cast may be counted: Held, that 
a criminal court cannot compel the production of the 
ballot boxes before the grand jury for their investiga- 
tion while sitting to investigate election frauds.—Ex 
PARTE ARNOLD, Mo., 308. W. Rep. 768. 

39. ELECTIONS AND VOTERS—Constitutionality of Act. 
—Gen. St. § 39, providing that any ballot not bearing 
the initial of an inspector of a judge of election shall 
not be counted, is in conflict with Const. art. 6, §§ 1, 6, 
which provide that all persons possessing the requisite 
qualifications shall be entitled to vote at all elections, 
and that all elections shall be by ballot.—MOYER Vv. 
VAN DE VANTER, Wasb., 41 Pac. Rep. 60. 

40. EMINENT DOMAIN—Appropriating Water.—Where 
the water of a stream running through a farm is taken 
by a village for its waterworks, the owner is entitled, 
not only to damages from being deprived of the water 
for farm purposes, but, where he has laid out part of 
the farm in village lots for sale, he is entitled to dam- 
ages from being deprived of the opportunity to sell 
water rights to purchasers of the lots.—BRIDGEMAN V. 
VILLAGE OF HARDWICK, Vt., 32 Atl. Rep. 502. 

41. EMINENT DOMAIN — Condemnation of Leased 
Building.—The condemnation of a portion of leased 
land does not operate to abate any portion of the rent 
reserved, nor will it apportion the rent, and therefore 
the tenant should be allowed damages for the de- 
creased rental value of the premises. — GLUCK Vv. 
MAYOR, ETC., OF CITY OF BALTIMORE, Md., 32 Atl. Rep. 
515. 

42. EMINENT DOMAIN — Condemnation Proceedings. 
—Ejectment will lie against a railroad company for 
land, obtained by it under condemnations proceedings, 
at the suit of one not a party to the proceedings, who 
claims title under an unrecorded deed executed be- 
fore the filing of lis pendens in such proceedings, when 
it appears that such person had possession of the land 
under a contract of sale, and the railroad company of- 
fered to buy the land before commencing the proceed- 
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ings.—OWENS V. ST. PauL, M. & M. Ry. Co., Wash., 41 
Pac. Rep. 44. 

43. Equiry—Amendment.—A complainant is not at 
liberty to abandon the entire case made by his bill, 
and make a new and different case by way of amend- 
ment, with new parties plaintiff and defendant.— 
PETTYJOBN V. BURSON, Va., 22 S. E. Rep. 508. 


44. EVIDENCE—Boundary—Declarations of Deceased 
Persons.—Declarations of a deceased person asto a 
corner tree or boundary are admissible if he had pe 
culiar means of knowledge.—FRY V. STOWERS, Va., 22 
S. E. Rep. 500. 

45. EVIDENCE—Account Books of Municipal Corpora- 
tion.—The account books of a municipal corporation 
are not public records in such a sense as to maketheir 
contents evidence, and the keeper of such books can- 
not testify to facts appearing from them, without lay- 
ing the same foundation as in the case of private books, 
and showing that the entries are of the character that 
can be given in evidence by the party making them.— 
TOWN OF DARLINGTON V. ATLANTIC TRUST CO., U.S.C. 
C. of App., 68 Fed. Rep. 848. 

46. EVIDENCE — Insurance—Agency.—Agency cannot 
be proved by declarations made and acts done by the 
alleged agent without the knowledge of the alleged 
principal.—DICKERMAN V. QUINCY MoT. FIRE INS. Co., 
Vt., 32 Atl. Rep. 489. 

47. EXECUTION — Sale of Corporate Property.—The 
sale of the property of an insolvent corporation es- 
sential to the exercise of its franchises, sold without 
the franchises under an ordinary writ of fieri facias, 
when the corporation is a purely private one, creates 
a preference in favor of the plaintiff in execution, and 
a payment by the sheriff of the amount of the pref- 
erence out of the proceeds of the sale to the assignee 
of the plaintiffin execution is valid.—REYNOLDS V. 
REYNOLDS LUMBER CoO., Penn., 82 Atl. Rep. 537. 


48. FEDERAL CourRTs — Effect of State Decisions.— 
Decisions by the Supreme Court of a State that certain 
State legislation is not in contravention of the consti- 
tution of the United States, while entitled to the 
greatest respect, do not absolve the Federal Courts 
sitting within the State from the duty of exercising an 
independent judgment upon the same question.— 
BRADLEY V. FALLBROOK IRRIGATION DIST., U. 8. C. C. 
(Mal.), 68 Fed. Rep. 948. 

49. FEDERAL Courts — Jurisdiction — Citizenship.— 
Where a suit is brought in a Federal Court on behalf 
of an infant by his next friend, the jurisdiction depends 
on the citizenship of the infant, not that of the next 
friend.—VOs8s v. NEINEBER, U. 8.C.C. (Ohio), 68 Fed. 
Rep. 947. 

50. FEDERAL CourTs—Circuit Courts—Jurisdiction.— 
Where an action commenced ina State Court by at- 
tachment of property of the defendant exceeding in 
value $2,000, upon a claim of less than $2,000, is re 
moved into the Circuit Court by a receiver of the de- 
fendant’s property, who has been madea party be- 
cause he claims the exclusive possession ofthe at- 
tached property, the amount in controversy, so far as 
it relates to the receiver’s right to remove the cause, 
is the value of the property attached.—HOOVER & AL- 
LEN CO. v. COLUMBIA STRAW-PAPER Co., U. S. C. C. 
(Ohio), 68 Fed. Rep. 945. 

51. FEDERAL CourTS—Equity—Partition.—A Federal 
Court of equity cannot entertain a suit for partition of 
lands where the plaintiff's title is denied, although a 
State statute permits courts of equity to take cogniz- 
ance of questions of title in partition suits.—AMERICAN 
ASs’N V. EASTERN KENTUCKY LAND Co., U. S. C. C. 
(Va.), 68 Fed. Rep. 721. 

52. FEDERAL AND STATE CouRTS — Jurisdiction.—The 
trustees named in a deed of trust executed by a bank 
for the benefit of its creditors instituted a suitin a State 
Court against the bank and all its stockholders and 
creditors, for the purpose of administering the assets 
of the bank. under the direction and with the aid of 
said court. While such suit was pending, two of the 





creditors, who were parties to it, instituted a suit in 
a Federal Court against the bank, its officers, and the 
trustees, to setaside thetrust deed,secure the ap. 
pointment of a receiver, and an accounting: Held, 
that the jurisdiction of the State Court, which attached 
to the parties and the subject-matter, upon the insti- 
tution of the suit therein, was exclusive, and that the 
Federal Court was without jurisdiction.—Fosrsr vy, 
BANK OF ABINGDON, U.S. ©. C. (Va.), 68 Fed. Rep. 723, 


53. FEDERAL OFFENSE—Interstate Commerce Law.— 
The act of February 4, 1887, forbidding certain prefer- 
ences, means preferences in transportation of persons 
or property. An indictment alleging only the issue of 
a free written pass, but not alleging any use of the 
pass, or of transportation under it, is fatally defective 
in substance, and therefore not a sufficieut basis for 
removal under section 1014, Rev. St.—IN RE HonTING- 
TON, U.S. D.C. (N. Y.), 68 Fed. Rep. 881. 


54. FRAUDULENT CONVEYANCE—Suit to Set Aside.— 
Where notice is given of the pendency and object ofa 
suit to set aside a conveyance, claimed to have been 
made to defraud creditors, or to declare an assignment, 
giving preferences, atrust for the benefit of all the 
creditors of the assignor, and judgment is rendered 
against the defendant, he is not precluded by such no- 
tice from participating asa creditor (if one) inthe 
distribution of the fund, though other creditors came 
in and complied with the provisions of the statute 
(section 6344, Rev. St.) giving to such creditors, with 
the plaintiff, a priority in its distribution.—PENDERY 
v. ALLEN, Ohio, 41 N. E. Rep. 255. 


55. FRAUDULENT SALES.—Where a party, without 
actual or constructive notice of fraud, purchases a 
stock of goods, paying therefor a reasonable price, 
such purchaser obtains a good title thereto, notwith- 
standing the party making the sale sold with the 
fraudulent intent to hinder and delay his creditors.— 
JACKSON V. GLAZE, Okla., 41 Pac. Rep. 79. 

56. GAMING.—Trotting for a purse or premium is not 
a game within R. L. § 4308, declarimg it illegal to win or 
lose by play or hazard atany game; the, act of which 
this was a part having specifically prohibited betting 
on horse races, and this provision, having at the time 
of the revision been placed under another section.— 
BALLARD V. BROWN, Vt., 32 Atl. Rep. 485. 

57. HUSBAND AND WIFE — What Constitutes the 
“Family.”—Under Rev. Code, p. 479, § 3, providing that 
a wife may receive the wages of her personal labor not 
performed for the ‘‘family,” and sue in her own name, 
a wife may recover for nursing a sick boarder, since 
nursing is not a part of an ordinary contract for board- 
ing.—HoGe6e v. LOBB’s Ex’R., Dela., 32 Atl. Rep. 6al. 

58. INJUNCTION—Restraining Trespass and Waste.— 
One making a fair prima facie showing in support of 
his title to land may obtain an injunction to restrain 
the commission of waste or of trespass if the injury 
would be irreparable.—RAKES V. RUSTIN LAND MINING 
& MANUFACTORING Co., Va.,22S. E. Rep. 498. 

59. INSOLVENCY—Proceeds of Collateral.— Where, at 
the date insolvency is adjudged, a creditor holds col- 
lateral, which he sells before a dividend is declared, 
he is entitled toa dividend on only so much of the 
debt as remains unpaid after deducting the proceeds 
of the collateral.—First NaT. BANK OF ANNISTON V- 
ANNISTON PIPE WORKS, Ala., 18 South. Rep. 43. 

60. INSOLVENCY—Release. —In insolvency proceed- 
ings under the insolvency law of 1881, a judgment was 
entered releasing the insolvents from all claims held 
by the creditors filing releases. A creditor filed 4 
claim and a release of the same, and took a dividend. 
He held another separate and distinct claim secured 
by mortgage, which he did not file, and on which he 
received no dividend: Held, while the personal lia: 
bility of the insolvent was released as to this claim, 
the mortgage security was not.—NICOLAY V. MALLEBY, 
Minn., 64 N. W. Rep. 108. 

61. INSURANCE—Breach of Conditions.—The fact that 
an insurance agent, without authority to waive the 
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condition of the policy requiring a true statement of 
the assured’s interest in the insured property, was 
notified at the execution of the contract that the as- 
gured’s interest was other than expressed in the policy, 
does not preclude the company from setting up a for- 
feiture of the policy for breach of said condition.— 
WESTCHESTER FIRE INS. CO. V. WAGNER, Tex., 308. W. 
Rep. 959. 

62. INSURANCE.—In an action on a contract to insure 
or to renew a policy, an allegation of a breach of such 
agreement is necessary, and a complaint merely al- 
leging the contract, followed by an averment of loss, 
is subject to special demurrer. — COMMERCIAL FIRE 
Ins. CO. V. MORRIS, Ala., 18 South. Rep. 34. 


63. INSURANCE—Misrepresentations.—On an issue as 
to whether an insured misinformed the company as to 
the purpose for which he occupied the insured prem 
ises, it was error to charge that any concealment by 
insured, in order to affect the policy, must have been 
willful and intentional.—W8IGLE Vv. CASCADE FIRE & 
MARINE Ins. CO., Wash., 41 Pac. Rep. 53. 


64. INSURANCE—Mutual Fire Company—Assessments. 
-—Ifa member of a mutual insurance company is as- 
sessed on his premium note for losses incurred ata 
time when he was not a member, or if other members 
liable to be assessed with him for losses or knowingly 
omitted from the assessment, it is voidable as to him.— 
Swine v. H.C. AKELEY LUMBER CoO., Minn., 64 N. W. 
Rep. 97. , 

65. JUDGMENT BY DEFAULT—Vuacation.—Immediately 
before removing from town, defendant’s attorney left 
the papers in.the case with defendant’s book- keeper, 
tied in a bundle, with instructions to tell defendant 
that he would have to get another attorney on account 
of the intended departure. The book-keeper, being 
busy, supposed the papers were certain other papers 
which the attorney had been asked to return, and 
failed to give defendant the attorney’s message. The 
case was set for trial, and judgment rendered therein, 
without either defendant or the attorney knowing of 
it: Held, that the judgment should be set aside, on 
the ground of surprise and excusable neglect, under 
Code Civ. Proc. § 473.—GRADY V. DONAHOO, Cal., 41 
Pac. Rep. 41. 


66. JUDGMENTS—Priority over Mortgages.—Under the 
North Carolina Code, which provides, in section 685, 
that conveyances by corporations, whether absolute 
or by way of mortgage, shall be void as to existing 
creditors and torts previously committed, provided 
such creditors or persons injured shall commence 
suit within 60 days after the registration of the deed; 
and, in section 1255, that mortgages by corporations 
shall not exempt their property from executions on 
judgments for labor or materials furnished, or for 
torts by which any person is killed or person or prop- 
erty injured,—a judgment against a railroad company 
fora tort causing injury to the person is superior to a 
Mortgage executed after the tort was committed, 
though the action was not brought within 60 days from 
the registration of the mortgage.—BOSsTON SAFE-DE- 
posit & Trust Co. v. HuDsON, U. 8. C. C. App., 68 Fed. 
Rep. 758. 


67. JUDGMENT—Effect on Third Person.—A judgment 
in an action between the heirs of D and persons claim- 
ing under A, even if determining the title to coal, as 
Well as the land above it, does not affect the title to the 
coal of a prior purchaser for value from D.—MORELAND 
V. FRICK COKE Co., Penn., 32 atl. Rep. 634. . 


68. JUDGMENT—Attack by Creditors.—A receiver ap- 
Pointed in a suit by partners of an insolvent firm 
against their copartners for a dissolution stands in the 
Place of the firm, and cannot question judgments con- 
fessed by the firm for the purpose of giving a fraudu- 
lent preference.—WEBER V. WEBER, Wis., 63 N. W. 
Rep. 757. 

69. JUDGMENTS—Stockholders in Corporation.—Per- 
sons who, at the time of the commencement of a suit 
against a corporation and the rendition of judgment 





therein, hold, as collateral security, stock in such 
corporation, which has been transferred to them on 
the books of the corporation, and who participate 
actively in the management of such corporation, are 
so far stockholders as to be privies to the judgment, 
and estopped to attack it in a collateral proceeding.— 
NATIONAL FOUNDRY & PIPE WORKS Vv. OCONTO WATER 
Co., U. 8. D. C. (Wis.), 68 Fed. Rep. 1006. 

70. LANDLORD AND TENANT — Trespass — Forcible 
Ejectment.— Whatever may have been, at common law, 
the right of a landlord, with respect to removing, 
without resort to legal proceedings, a tenant holding 
beyond his term, in view of the statutes of this State 
providing for the summary ejection of tenants under 
legal process, and the public policy thereby mani 
fested, a landlord who, without such process, forcibly 
and violently ejects a tenant and his personal goods 
from the rented premises, is liable to the latter in an 
action of trespass, although the tenant was holding 
over beyond this term, was in arrears for rent, and 
had received legal notice to quit. — ENTELMAN V. 
HaGoop, Ga., 22 8. E. Rep. 545. 

71. LANDLORD AND TENANT — Partial Eviction by 
Landlord.—Where the landlord of an office building 
shuts off the electric lights in the halls, and abandons 
the use of the elevator, contrary to the terms of a 
lease, the tenant, by remaining in the building, ren- 
ders himself liable for rent on the basis of the changed 
condition of the building.—CROSSTHWAITE Vv. CALD- 
WELL, Ala., 18 South. Rep. 46. 

72. LEas—E—Covenant — Breach.—During the life of a 
lease covenanting that the lessee at the termination 
thereof shall return certain furniture in as good con- 
dition as when the lease was made, action for injury 
thereto cannot be maintained, as it may be repaired so 
as to be in as good condition before the termination of 
the lease.—FRaTT V. HUNT, Cal., 41 Pac. Rep. 12. 

73. LICENSE — Revocation.—A parol license to con- 
struct a ditch across land to conduct water to land of 
the licensee cannot be revoked after the licensee re- 
lying thereon has made valuable improvements on his 
land and the agent of the licensor located the course 
of the ditch.—GARRETT V. BISHOP, Oreg., 41 Pac. Rep. 
10. 

74. LIMITATIONS—Disavowal of Trust.—Though mere 
lapse of time will not ordinarily bar the enforcement 
ofa clearly-established trust, time will begin to run 
as soon as the trustee disavows the trust and claims ad- 
versely; and unless the cestui que trust was ignorant of 
the claim and of his own rights, lapse of time is a com- 
plete bar to relief.—DuGan Vv. O’DONNELL, U. 8. C0. C. 
(Cal.), 68 Fed. Rep. 983. 

75. MARRIED WoMAN—Separate Estate.— Under the 
Code of Maryland of 1878,a married woman may ac- 
quire a valid title by purchase, and when made in 
good faith, with her separate money or herown credit, 
she may hold the same for her separate use as against 
her husband’s creditors.—BOLLINGER V. GALLAGHER, 
Penn., 32 Atl. Rep. 569. 

76. MASTER AND SERVANT—Injury to Employee.—Re- 
covery for death of an employee caused by explosion 
of a boiler in his employer's factory cannot be had, 
though an inexperienced man had been placed in 
charge of the boilers, it being shown that the explosion 
was not due to his negligence, and the cause of it being 
left to mere conjecture.—BRUNNERV. BLAISDELL, Penn., 
82 Atl. Rep. 607. 

77. MECHANIC’s LIEN—Dwelling House.—Under Code 
Civ. Proc. § 1185, declaring subject to mechanics’ liens 
on a building the land on which it is situated, together 
with so much of the land about it as may be required 
for the convenient use and occupation thereof, the 
whole 40-acre tract on which a dwelling is located is 
not subject to liens, it not being meant that sufficient 
land about the dwelling to support the owner while 
living there shall be subject to the lien.—COWAN Vv. 
GRIFFITH, Cal., 41 Pac. Rep. 42. 

78. MECHANIC’s LIENS—Priority. — The statute of 
North Dakota relating to mechanic’s liens provides 
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that the cluimant of a lien may file a statement of his 
account with the clerk of the District court within 90 
days after the completion of the work, but that a fail- 
ure to filesuch account withinthe time shall not de- 
feat the lien, ‘‘except against purchasers or incum- 
brancer, in good faith, without notice, whose rights 
accrued after the 90 days and before any claim for the 
lien was filed:” Held, that a lien, the account and 
claim for which is filed more than 90 days after the 
completion of the work, is superior to a mortgage 
made and filed within such 90 days.—WISCONSIN TRUST 
Co. Vv. ROBINSON & CaRY Co.,U. 8S. C. C. of App., 68 
Fed. Rep. 778. 


79. MECHANIC’s LIENS — Washington Statute.— The 
lien law of Washington (1 Hill’s Ann. Code, § 1663) pro- 
vides that every person performing labor or furnish- 
ing materials for the construction of any building, 
railroad, or other structure has a lien upon the same 
for such labor or materials, and (section 1665) that the 
land upon which any building, improvement, or 
structure is constructed, or the interest therein of the 
person who caused such building, etc., to be con- 
structed, shall be subject to the lien: Held, following 
the decisions of the Supreme Court of Washington, 
that a material-man who furnishes materials for the 
construction of a street railway can obtain no lien 
upon the structure inthe streets of a city.—PACIFIC 
ROLLING MILLS Co. Vv. JAMES STREET Const. Co., U. 8. 
C. C. of App., 68 Fed. Rep. 966. 


80. MINES AND MINING.—The presumptions are all in 
favor of the validity of a placer patent as against a 
lode claim located subsequent to its issuance upon 
part of the same ground; and, where the patentee files 
an adverse claim against the application for patent 
to the lode, and brings an action in support thereof, 
the burden is uponthe lode claimants to overcome 
these presumptions, aad to show by clear and con- 
vincing proofs that the vein on which the lode 
claim was located was a known vein at thetime of the 
application for the placer patent.—MONTANA CENT. 
Ry. Co. v. MIGEon, U. 8. C. C. (Mont.), 68 Fed. Rep. 
811. 

81. MORTGAGE—Equitable Mortgage.—Land on which 
there was a vendor’s lien securing a note was, with 
the vendor’s consent, exchanged by the vendee for 
another tract, and in place of the former note another 
was given, which recited that it was a land note, and 
that the land received by the vendee in exchange was 
bound for its payment: Held, that the nete constituted 
an equitable mortgage on the land.—SMITH V. HILES 
CARVER CoO., Ala., 18 South. Rep. 37. 


82. MORTGAGE—Foreclosure—Breach of Condition.— 
A stipulation ina mortgage, providing a day certain 
for maturity of the debt, and for its maturity in 
the alternative, on the happening of a contingency be- 
fore such date,is not invalid as providing for a for- 
feiture or penalty.— PARKER V. OLIVER, Ala., 18 South. 
Rep. 40. 


83. MORTGAGE—Foreclosure— Recitals in Auctioneer’s 
Deed.—Where a mortgage provides that, on default, 
the land may be sold at auction, on giving certain no- 
tice, and deeded by the auctioneer, recitals in the auc- 
tioneer’s deed as to the advertising and conduct of the 
sale are prima facie evidence of the facts stated.— 
NAUGHER V. SPARKS, Ala., 18 South Rep. 45. 


84. MORTGAGE— Foreclosure — Separate Sale.—Hill’s 
Code, § 292, providing that where a portion of the land 
to be sold under execution is claimed by a third per- 
son such portion shall, on his request, be sold 
separately, does not include defendants in a fore- 
closure suit under a judgment in which land is sold, 
but refers to one not a party to the suit who acquired 
title to a portion of the land subject to the judgment. 
—BALFODUR V. BURNETT, Oreg., 41 Pac. Rep. 1. 


85. MUNICIPAL CORPORATION — Ordinance—Licensing 
Dealers.—Ordinance No. 1799 of the city of St. Paul, 
providing for the licensing of retail dealers in fresh or 
butchers’ meat and dressed poultry, and prohibiting 





——— 


all sales thereof, except in the public market, without 
a license, is valid.—STaTE Vv. MCMAHON, Minn., 64, N, 
W. Rep. 92. 

86. MUNICIPAL CORPORATION—Ordinances.—An ordj- 
nance prohibiting as a nuisance the fencing by a 
railroad of its right of way within the platted portion 
of a city is void.—GROSSMAN V. CITY OF OAKLAND, 
Oreg., 41 Pac. Rep. 5. 

87. MUNICIPAL CORPORATION — Defective Streets— 
Negligence.—While the right of the city to grade or 
otherwise improve a street is paramount to the right 
of the public to use the same during the time of mak. 
ing such repairs or doing such grading, if such grad- 
ing or improvement makes the street dangerous for 
travel in the night time, it is the duty of the city to 
place warning signals for passers-by, or to place bar- 
riers preventing travel during the time of improve- 
ment.—CITY OF GUTHRIE V. SWAN, Okla., 41 Pac. Rep, 
84. 

88. NEGLIGENCE—Liability of Landlord for Failure to 
Repair.—Where injury was occasioned to the property 
of a tenant by the negligent failure of the landlord to 
make needed repairs to the premises, the plaintiff, 
though guilty of some degree of negligence contribut- 
ing to the injury, may nevertheless recover, provided 
his negligence did not amount to a want of ordinary 
care,the excercise of which would have prevented the 
injury; but in such case the negligence of the plaintiff 
should be considered by the jury in reducing the dam- 
ages.—MILLER V. SMITHE, Ga., 22S. E. Rep. 532. 


89. NEGLIGENCE——Dangerous Premises.—The owner 
of a building is not an insurer against accident from 
its condition, but so far as the exercise of ordinary 
care will enable him to do so, he is bound to keep it in 
such condition that it will not, by any insecurity or 
insufficiency forthe purpose to which it is put, injure 
any person rightfully in, around, or passing it.—Ry- 
DER V. KINSEY, Minn., 64 N. W. Rep. 94. 


90. NEGLIGENCE—Injury to Licensee.—One who uses 
a footpath over a railroad, which has been long used 
as a walk way by him and others, occupants of adjoin- 
ing lots, with the knowledge, but without the objection 
of the railroad company, is a licensee, and is not 
wrongfully on said path.—NORFOLK & W. R. Co. Vv. DE 
BOARDS’ ADM’R, Va., 22 8. E. Rep. 514. 


91. NEGOTIABLE INSTRUMENT — Promissory Note.— 
Possession of a negotiable promissory note payable to 
bearer is prima facie evidence of ownership thereof, 
and such is the rule whether it is transferred before or 
after maturity.—ROBINSON v. SMITH, Minn., 64N. W. 
Rep. 90. 

92. NEGOTIABLE INSTRUMENT—Sureties of Notes.—Oneé 
signing a note as principal with a debtor will be such 
as to the payee, though the payee knew that as to the 
debtor such signer was only a surety.—CALIFORNIA 
NAT. BANK OF SAN DIEGO V. GINTY, Cal., 41 Pac. Rep. 
38. 

93. NEGOTIABLE INSTRUMENT—Note—Waiver of De- 
mand and Notice.—One who, on indorsing a note, tells 
the payee to look to him alone for payment, and on 
the last day of grace and subsequently promises to pay 
the note, and asks not to be pressed, waives notice of 
demand and non-payment by the maker.—QUAINTANCE 
v. GoODROW, Mont., 41 Pac. Rep. 76. 

94. NEGOTIABLE NOTE.—A negotiable promissory 
note payable to bearer does not lose its negotiable 
character by the payee indorsing it payable to a third 
person, omitting the words ‘‘or order;” nor by an in- 
dorsement in blank by such third person, preceded by 
a gualanty of payment and waiver of protest.—Hal- 
BERT V. ELLWOOD, Kan., 41 Pac. Rep. 67. 

95. PARTNERSHIP REALTY—Conveyance by Partner.— 
Where partnership realty is conveyed by one partner 
in payment of an individual debt, and the grantee pays 
off a portion of a mortgage on the realty which had 
been given by the grantor to the other partner, and by 
him assigned, such payment is mereiy a payment 
the grantor’s debt, and gives the grantee no equity # 
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against the partnership, the grantor being largely in- 
debted to the firm, and the firm debts being nearly 
equal tothe firm property.—HUBBARD v. MOORE, Vt., 
32 Atl. Rep. 465. 

9%. PARTNERSHIP OR LEASE.—Where an hotel is leased 
for a certain fixed rental, and the contract further pro- 
vides that the lessee shall give his undivided attention 
tothe business and that the lessor shall have free ac- 
cess to the premises, and that, in addition to the rent, 
he shall have ashare of the net profits, and that a 
person appointed by him shall keep the books and act 
as the cashier, it constitutes a partnership, and nota 
jease.-MERRALL V. DOBBINS, Penn., 32 Atl. Rep. 578. 

91. PLEADING — Limitation of Action—Burden of 
Proof.—The burden of proof is on him who pleads the 
statute of limitation, so that when one sues, in August, 
1889, for lumber delivered in 1884, and does not allege 
in what month it was delivered, so as to show the ac- 
tion within the five years limitation, and defendant 
fails to show it was delivered prior to August, a ver- 
dict forthe plaintiffis proper.—GOOPELL’s EXR’s Vv. 
GipBons, Va., 228. E. Rep. 504. 

98, PLEADING—Confession and Avoidance.—In an ac- 
tion for possession of property under a chattel mort- 
gage executed by a partnership, defendant denied its 
execution by the alleged partnership, and then al- 
leged, as a separate defense, that plaintiff, with one of 
the alleged partners, conspired to place property of 
the other partner beyond reach of his creditors by 
pretending to execute the alleged chattel mortgage, 
and that the plaintiff received the alleged chattel mort- 
gage knowing that it was attempted to be executed by 
hisco conspirator without consideration: Held, that 
the execution of the mortgage was admitted by the 
pleadings, and it was therefore properly admitted in 
evidence without further proof.—VEASEY V. HUMPH- 
REYS, Oreg., 41 Pac. Rep. 8. 

9. PRINCIPAL AND AGENT—Trusts.—The executors of 
one D filed a bill for an accounting aguinst C, alleging 
that he had obtained control of the affairs of D, an in- 
experienced woman, and had misappropriated her 
property, and failed toaccount. C denied the charges, 
and, on the hearing, there was a failure to prove that 
D was under O’s control; andit appeared that while 
she had had full opportunity for 10 years, while free 
trom 0’s influence, to object to his management, she 
had never done so, and that C held vouchers for his 
most important transactions.—HALSEY V. CHENEY, U. 
8.0.C. of App., 68 Fed. Rep. 763. 

100. PRINCIPAL AND SURETY—Release.—A surety hasa 
tight to stand upon the very terms of his contract, and 
ita material variation is made therein without his as- 
sent, he is discharged.—PERU PLOW & WHEEL CO. V. 
Warp, Kan., 41 Pac. Rep. 64. 

101. PoBLIC LAaNDS—Equitable Interest.—20 Stat. 113, 
relating to patents to timber-culture claims, provides 
that no final certificate or patent shall be issued un- 
less, at the expiration of eight years from the date of 
entry, the person making such entry, or, if he be dead, 
his heirs or representatives, shall prove that for not 
less than eight years they have cultivated such trees as 
aforesaid: Held, that one who died within two years 
after entry had an equitable interest in the land, capa- 
ble of devise, and the title, when perfected, inured to 
him in whom the equitable title vested at the date of 
the issue of the patent.—COOPER v. WILDER, Cal., 41 
Pac. Rep. 26. 

102. QuIETING TITLE — Pleading.—It is not necessary 
for plaintiff in an action against an executrix to quiet 
title to landto plead a former judgment against de- 
fendant’s testator for possession of the land in order 
foentitle him to put it in evidence.—RIVERSIDE LAND 
&IRRIGATING Co. V. JENSEN, Cal., 41 Pac. Rep. 41. 

103. QUIETING TITLE—Possession.—Equity, in the ab- 
sence of statutory authority, will not entertain a bill 
to remove a cloud from a title, if the party filing it 
claims to be the owner of the legal title, unless he is in 
Possession of the land in question.—OTEY V. STUART, 
Va., 228. E, Rep. 513, 





104. RAILROAD COMPANY — Negligence — Damages.— 
The rule that itis negligence per sefor one driving a 
-eam on a highway not to ‘“‘look and listen” for trains 
when approaching a railway crossing is not, as a gen- 
eral rule applicable to a mere passenger in a vehicle, 
who has no control over the driver or his management 
ofthe team.—HOWE V. MINNEAPOLIS, 8T. P. & 8.8. M. 
Ry. Co., Minn., 64 N. W. Rep. 102. 

105. RAILROAD CoMPANY—Street-Car Employee—Neg- 
ligence.—An employee ofa street railroad company, 
who was crushed between cars passing onthe switch 
and main tracks while standing there to change the 
switch, is not guilty of contributory negligence where 
it appears that this position is the one usually taken, 
and not in itself a place of peril.—GreR v. LOS ANGELES 
CONSOLIDATED ELECTRIC Ry. Co., Cal., 41 Pac. Rep. 22. 


106. RAILROAD COMPANIES—Right of Way — Location 
in Street.—Though an entry by a railroad company on 
the streets of a city, when made under the right of 
eminent domain alone, secures to ita right of way 60 
feet wide, the same as when made on land of a private 
owner, such company has the power to define the limits 
of such right of way so as to exclude therefrom what- 
ever is unnecessary to the construction and operation 
of its line.—JONES V. Erig & W. V.R. Co., Penn., 32 
Atl. Rep. 535. 

107. RAILROaD COMPANY — Killing Stock.—Where a 
railroad runs through inclosed land, and fails to fence 
its track, as required by Code, 1887, § 1258, the proprietor 
ofthe land may recover forthe loss of his stock, al- 
though the company was guilty of no negligence in run- 
ning its trains, as section 1261 renders the company 
liable irrespective of other negligence thun failing to 
fence as required.—NORFOLK & W. R. Co. v. JOHNSON, 
Va., 22S. E. Rep. 505. 

108. RAILROAD COMPANY — Negligence—Construction 
of Statute.—Chapter 13, Gen. Laws 1887, provides that 
every railroad corporation Owning and operating a 
railroad in this State shall be liable for damages sus- 
tained by an agent or servant by reason of the negli- 
gence of any other agent or servant: Held, that this 
law is not applicable to a street railway corporation, 
although its line is operated by cable.—FUNK V. ST. 
PavL City Ry. Co., Minn., 63 N. W. Rep. 1099. 


109. RAILROAD COMPANY—Defective Crossing.—W here 
a railroad company builds and undertakes to keep in 
repair for the accommodation of the publica bridge 
over or approach to a private crossing, this is such an 
invitation to the public to use the same as would ren- 
der the company liable for injuries resulting from de- 
fects negligently permitted to exist or remain in the 
bridge or approach, even though it be not affirmatively 
shown that such crossing is one which the company is 
bound by statute to keep in safe order and condition. 
CENTRAL RAILROAD & BANKING CO. V. ROBERTSON, Ga., 
228. E. Rep. 551. 


110. RENEWAL OF NOTE.—G, one of several sureties 
on anote, refused to signa renewal. The discount 
was paid to the payee bank by the maker and credited 
to him individually, according to the custom of the 
bank in such cases. A renewal without G’s name was 
offered and refused, of which G was notified. The 
bank offered to renew the note if ‘‘all parties to the 
note agree in writing that the note be renewed with- 
out G’s name,” and new sureties substituted for him. 
The other sureties objected, and new sureties were not 
procured: Held, that there was no renewal.—GRay V. 
FARMERS’ NAT. BANK OF ANNAPOLIS, Md., 32 Atl. Rep. 
518. 

111. SaLE—Breach.—In case of a breach of a contract 
of sale by the vendor, there can be no recovery for 
profit which the vendee could have made by a sale of 
such goods under a contract made after the contract of 
purchase.—PENN V. SMITH, Ala., 18 South. Rep. 38. 

112. SALE BY AGENT.—An agent authorized to sell 
property of his principal cannot sell the same to him- 
self. Therule isthe same when he is uuthorized to 
sell at a specified price, and assumes to sell to himself 
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at that price. Such a sale, followed by a claim of 
ownership thereunder, constitutes a conversion of the 
property.—ANDERSON V. FIRST NAT. BANK OF GRAND 
ForKS, N. Dak., 64 N. W. Rep. 114. 

118. SALE—Refusal of Purchaser to Accept.—Plaintiff 
contracted to purchase a certain quantity of hops, to 
be grown by defendant, and made two payments be- 
fore the time of delivery, as required by the contract, 
but, without excuse, refused to accept the hops and 
pay the balance, as agreed, whereupon defendant 
sold them, receiving therefor more than was due from 
plaintiff on the contract: Held, that the plaintiff could 
not recover any of the excess received by defendant 
over the balance due by plaintiff on his contract.— 
NEIS V. O’BRIEN, Wash., 41 Pac. Rep. 59. 

114. SLANDER — Privileged Communications.—Where 
a party in interest in a judicial proceeding exceeded 
his privilege in making a slanderous statement, a 
charge in an action for the slander, that the “words 
spoken” were actionable per se, was not rendered er 
roneous by the fact that it included words which were 
conditionally privileged. —CLEMMONS v. DANFORTH, 
Vt., 82 Atl. Rep. 626. 

115. SPECIFIC PERFORMANCE — Contract — Growing 
Trees.—A contract for the sale of growing trees is a 
contraet for the sale of an interest in land, and is to be 
so treated.—STUART V. PENNIs, Va., 22S. E. Rep. 509. 


116. TENDER—Sufficiency.—Where a bond is payable 
“on or before’ a certain date, a tender, before matu- 
rity, of principal and interest to the date of tender is 
good.—SANDERS V. BURK, Va., 2258. E. Rep. 516. 


117. TRADE-MARKS AND TRADE NAMES—Infringement. 
—A decision of the high court of chancery in England, 
granting to defendant, against complainant’s opposi- 
tion, the right to register as a trade-mark the words 
alleged to be an infringement, is no bar to a suit here 
for an infringement by using such words.—CITyY OF 
CARLSBAD v. KuTNOw, U.S. C. OC. (N. Y.), 68 Fed. Rep. 
794. 

118. TRIAL— Competency of Juror. —Under Code, § 
2355, declaring that any person, otherwise competent, 
who makes oath that he is impartial, shall be compe- 
tent, asa juror, though he has formed an opinion as 
to the guilt or innocence of the accused, if he is not 
prejudiced, a juror who stated that he lived inthe im- 
mediate neighborhood where the crime was committed, 
had heard it discussed, and had formed an opinion as 
to defendant’s guilt or innocence, which was of such a 
fixed character that it would require evidence tore 
move it, but that he thought he could try the case 
fairly according to the evidence, was a competent 
juror.—GREEN V. STATE, Mo., 17 South. Rep. 381. 


119. TRIAL—Jury Trial— Ejectment. — In ejectment, 
wherein defendant alleged that the instrument under 
which plaintiff claims was in fact intended as a mort- 
gage, the fact thatthe answer closed witha prayer 
that it be ‘‘adjudged that plaintiff is not the owner of 
the property described,” does not render the defense 
an equitable one,so as to deprive defendant of his 
right to trial by jury.—LOCKE v. MOULTON, Cal., 41 Pac. 
Rep. 28. 

120. TRUsSTS—Following Trust Property.—Where trust 
funds have been wrongfully invested by the trustee in 
securities which remain in his hands, the owner of 
such funds is entitled to follow thesame, in the form 
into which they have been converted, and impress a 
trust thereon for his benefit.—CITY OF SPOKANE V. 
FIRST NAT. BANK OF SPOKANE, U. S.C. C. of App., 68 
Fed. Rep. 982. 

121. Trusts—Following Trust Property.—The owner 
of property intrustec to another, by whom it has been 
misapplied, is not entitled to a general lien upon the 
assets of the trustee for the value of such property, 
and can only follow the same so far as it can be traced, 
either in its original form or in other forms into which 
it has been converted. — SPOKANE COUNTY V. FIRST 
NAT. BANK OF SPOKANE, U. 8. C.C. of App., 68 Fed. 
Rep. 979. 





122. TRUSTEES DE SON TORT—Accounting.—The man- 
agement of the estate of an insane husband was ag. 
sumed by his wife and their son without legal author. 
ity, and possession held for more than 20 years, with- 
out any accounting: Held, that the mother and son 
were trustees or guardians de son tort, and a bill in 
equity was properly brought against them jointly for 
an accounting by sons of the deceased by a former 
marriage.—BAILEY Vv. BAILEY, Vt., 32 Atl. Rep. 470, 


123. VENDOR AND PURCHASER — ‘‘Good” Title. — 
Where the contract between vendor and vendee calls 
for ‘‘good” title, the vendee is entitled to a title that ig 
“marketable” as well as good in fact. He is not bound 
to accept a title which is so doubtful as to be unmar. 
ketable, and the rule is the same whether the action ig 
one brought by the vendee to compel specific per- 
formance or by the vendor to recover back his earnest 
money. But atitleis not unmarketable, within the 
meaning of this rule, where no question of fact is in- 
volved, but only one of law, arising exclusively upon 
the construction of a record muniment oftitle, and all 
parties in interest are before the court, so that its de- 
cision will be a final determination of the matter.— 
LADD V. WEISKOFF, Minn., 64. N. W. Rep. 99. 


124. VENDOR AND PURCHASER.—Where the vendor re- 
fuses to execute abond for a conveyance, as required 
by the contract of sale, the vendee does not, by fail- 
ure to rescind the contract within a reasonable time, 
waive his right to recover the purchase price paid.— 
ROBERTSON V. WOOLLEY, Wash., 41 Pac. Rep. 48. 


125. WATERS — Diversion of Water.—Where suit was 
brought by an upper riparian owner to compel de- 
fendant to desist from taking water from a stream, 
such compulsory abandonment cannot constitute a 
consideration for an agreement by another owner to 
allow defendant to divert the water from a point lower 
on the stream.—JENSEN V. HUNTER, Cal., 41 Pac. Rep. 
14. 

126. WATERS — Riparian Rights — Limitation. — Asa 
riparian proprietor’s right to the use of water ceases 
when it has flowed past his land, his acquiescence does 
not give a person diverting such water to a useful pur- 
pose a prescriptive right therein against him by 
operation of the statute of limitation.—MARGRAVE Vv. 
CooK, Cal., 41 Pac. Rep. 18. 


127. WATERS — Riparian Rights. — A lower riparian 
proprietor has no right, independent of contract, to go 
on the land of an upper proprietor to return the 
stream to its original channel, when it has been 
diverted therefrom by natural causes.—WHOLEY YV. 
CALDWELL, Cal., 41 Pac. Rep. 31. 

128. WILLS — After-acquired Property. — After-ac- 
quired real estate is not affected by a will in which no 
express reference is made to after-acquired property, 
although the description of property devised is gen- 
eral, and a design to dispose of all his property might 
be inferred from the whole scheme of the will.— 
WEBSTER V. WIGGIN, R. I., 31 Atl. Rep. 824. 

129. W1LL—Description of Property.—Where testator 
devised ‘‘gas stock to the extent of six thousand dol 
lars,” to be delivered six years after testator’s death 
the par value of the stock is the standard of measure 
—IN RE JOHNSON’S ESTATE, Penn., 32 Atl. Rep. 636. 

130. WILLS — Description of Legatees.—Where a be 
quest is to all the children ‘‘of my brothers H and D 
share and share alike,” and, in case of the death of any 
of said legatees, their issue to take the share which 
the parent would have taken if living, where some of 
the children of one of the brothers die before the tes- 
tator, leaving issue, such issue take the shares of their 
parents.—IN RE DENLINGER’S EsTaTE, Penn., 32 Atl. 
Rep. 573. 

131, WITNESS — Parties — Confidential Communica- 
tions.—Under Act May 23, 1887, §5, cl. c, making either 
party in a proceeding for divorce competent to testify 
when personal service of the subpcena has been made 
a wife may testify as to conduct and statements of he 
husband.—SEITZ v. SEITZ, Penn., 32 Atl. Rep. 578. 





